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LIEN OF THE '• FIERIFACIAS" UNDER THfi CODE OF VIRGINIA. 

One of the; most important objects in a Code of Laws for the 
administration of .civil justice, is to provide prompt and eflfec- 
tual means for the enforcement of jjadgments for debt. In ex- 
ecuting the revision of the Code of Virgiaia, which commenc^ed 
in the year 1846, and terminated in the summer of 1849, no 
subject engaged more of the anxious thought and laborious care 
of the Revisers, the Committee of Revision in the Legislature, 
and the Legislature itself. When the Revision commenced, the 
law furnished the following machinery for the purpose of enforc- 
ing judgments. 

1. A writ of fi.fa.^ by which " the property of the goods" of 
a debtor might be taken to satisfy it (if leviea before the return 
day of the writ) if any such were found in the county of the 
sheriflF in whose hands the writ was, 

2. A writ of Elegitj by which all the goods of the debtor, 
saving his oxen -and beasts of the plough, and one moiety of 
the lands of the debtor, might be taken and delivered to the 
creditor, "by reasonable price anfl extent," — which personal 
property the creditor was tg hold as his own proper goods and 
chattels, and the moiety of the land as his freehold, until he 
shall have levied thereof the debt and '^ linages." 

8. A writ of Ca Sa, by which the Stieriff was to take the 
debtor, and keep him in jail until he paid the debt, or delivered 
to the sheriff personal property to the value of the debt or took 
the oath of an insolvent debtor and surrendered all his proper- 
ty, real and personal, all his choses in action, in his pjB^ssession 
or held in trust for him, and such estate as he did not surrender 
was to be vested in the sheriff of the county wherein such landB^ 
tenements, goods, or chattels shall lie or be found. This last 
provision has been construed to apply to choses in action not 
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fiurrendered, as well as other personal estate. Olough v^ 
Thompson^ 7 Gfrat. 26. 

It was obvious enough, that the writ of fieri facias was a 
proper and generally an all sufficient remedy in cases where the 
debtor had personal property, known to the sheriflF, to whom the 
execution was delivered, sufficient to pay the debt. But even 
this was not a perfect remedy, for although a levy wa3 made on 
property sufficient to pay the debt ; yet the property might per- 
ish or might escape without default of the creditor or the sheriff, 
or might not sell for enough to pay the debt. And as the 
debtor might, in the mean time, alienate the residue of his pro- 
perty, and convert it into money or bank notes, or invest it in 
stocks, or other choses in action, or employ it in the payment 
of other creditors by voluntary payment, the execution credi- 
tor might find himself deprived of the /fruits of his superior 
diligence, by reason of the inadequate means furnished by the 
la,w for the enforcement of his execution. 

By Elegit^ a creditor who had sued for a deht^ and got a 
judgement, that he should have moneys was compelled to become 
the purchaser of a part of his debtor's personal property, and 
the renter of half his lands at a price to be fixed by a jury, 
and to hold it long enough to get his debt, if he could, out of 
it. The service of the Elegit was in law a satisfaction of 
the execution, whether he could ever get satisfaction out 
of the property recoyered or not. Such a remedy, (to say 
nothing of numerous practical difficulties in the way of reaping 
the fruit of the remedy, such as the difficulty of getting pos- 
session of his one half of the land — ^the necessity of going into 
eq tity to have a sale of it, if the renis would never pay the 
debt,) was little better than a mockery. It was therefore 
scaicely ever resorted to, except by a Mii^eouen^ judgment cred- 
itor in order to get priority over a prior judgment creditor, who, 
sensible of the inefficiency of the Elegit^ had resorted to the 
only remaining remedy against the debtor, viz : a Oa Sa. 

While under the Elegit^ a creditor entitled to money could 
only become a forced purchaser of personal property, which he 
probably did not want, and a renter of land — ^under the Ca Sa^ 
mstead of getting his money, his debtor was to be a pris- 
oner, as long as he preferred enjoying the possession of his 
property, to paying his execution creditor : and his creditor got 
satisfaction of his debt by fulfilling the amiable and agreeable 
function of a jailor as long as his debtor required, and he was 
willing to pay the jail fees. But this curious and incongruous 
means of getting payment of money was to a great extent illu- 
sory and ineffectual, — for although the statute of 1819 made 
the levy of a (7a *Sa a lien on all the real estate (and seemed 
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tlierefore preferable to the JElegitj which only rentea one half 
to the creditor,) lind the statute of 1820 — 1821 made it a lien 
on all " the property of the goods of the debtor" (that is on 
an the personal property capable of being levied on by a fi. 
fa.) yet these Hens were merely inchoate^ until the debtor 
swore out of jail, and gone if the debtor died in prisoQ. And 
if a subsequent judgment creditor 'sued out an Elegit^ before 
the debtor swore out of jail, he wai entitled to priority of satis- 
faction as to a moiety of the lands, notwithstanding the lien of 
the prior Oa Sa^ executed. — Foreman v. Lhydj 2 Leigh, 284, 
and two or more Elegit creditors of the same term J)r6ceeding 
together, took the whole land. 

These three modes of enforcing judgment by execution were 
all the machinery furnished by the law, and each and all were 
defective in not providing means, by which current money and 
bank notes, . stocks, bonds, and other securities for money or 
debts could be compulsorily made available to the payment of 
the execution creditor — ^none of them gave any lien on such as- 
sets of the debtor, but under each, and in spite of each and 
all, the debtor might collect the principal^ interest, or dividends, 
as well as the rents and profits of his other property, aod ap- 
propriate them in support of his family, or . sell and transfer 
them in payment of any of his debts, whether due by judgment, 
bond, note, or open account, up to the time he swore out of 
jail or died in jail. 

The Ca Sa was ineffectual for aaother reason. Debtors who 
had no property except real estate or choses in action, having 
reason to apprehend, or knowing of, the issuing of a Ca Sa^ ana 
naturally irritated with a creditor, who resorted to what every 
debtor regarded as a harsh and odious proceeding, would keep 
out of the way of the sheriff, until hf deeds of trust, and as- 
signments to bona fide creditors and purchasers, they had ap- 
propriated all their property, real and personal. And if tins 
were done, although the assignees knew that a Oa Sa was in 
the hands of the sheriff, such assignments.were valid because a 
Oa Sa was no lien on either real or personal property until ex- 
ecuted by the seizure of the debtor's person. And, moreover, 
the effect of issuing the Oa Sd and serving it, was in law to 
destroy the lien of the judgment, and the creditor lost the poor 
benefit he might have had under an Elegit. — Rogers v. Mar- 
shall, 4t Leigh, 425. 

In ninety-nine cases out of an hundred, therefore, in which 
a Oa Sa was sued out, even against a debtor who had property, 
the result was to defeat the creditor by execution, and compel 
him to begin a new pursuit, for iiis debt increased by the addi- 
tion of the jail fees, which he hud been compelleu to pay. 
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The practical value of the CaSa was realized (in a few cases) 
where the debtor was wholly insolvent, but kepi out of the way, 
or had removed from the Commonwealth, by fixing the debt on 
his innocent I ail — a consequence condemned alike by reason, 
justice, and humanity. 

Such being the state of the law ot Execution, the nature of 
the revision, required by the law under which it was authorized, 
imposed the duty on all employed in that work, to remedy the 
defects in the existing laws, to provide tho means by which the 
wise and just policy of securing the benefit of his superior dili- 
gence to an execution creditor, bjy priority of satisfaction out of 
the debtor's estate might be attained, without doing injustice to 
other creditors, or to bona fide purchasers, to abolish the inad- 
equate remedy of imprisonment for debt, condemned by the gen- 
eral voice of American legislation. State and Federal, — and 
substitute therefor remedies more effectual for the creditor, and 
equal, and, if possible, greater securities for creditors and pur- 
chasers generally. 

For these purposes revised laws were reported by the Eevi- 
sors, as shown by their reports, and after having been thor- 
oughly examined by the Committee of Revision, they were 
with some amendments, principally verbal, approved by them, 
and finally adopted by the legislature as they are now found in 
the Code, as Chapters 186, 187 and 188. 

By the 1st and 2d Sections of Ch. 188, the Ca Sa was abol- 
ished, except in specified cases, arising before the Code took 
effect. This relic of barbarism has been wiped out of the 
Statute Book, to which it was so long a reproach ; and it now 
belongs to the history of the past.^ An attempt to revive it 
would be about as hopeless as to re-enact the law of " attaint'* 
against juries, or the punishment by the ^^ peine forte and 
dure* for standing mute, or the old law of the Hebrews, by 
which creditors could seize their insolvent debtors and their 
children, and seU them as slaves. That the Reviso^-s entered on 
this reform with hesitation, and only after the most cautious de- 
liberation, is shown by what they say at p. 84D of their reports, 
in a note accompanying the bills reported to the Legislature on 
the subject of abolishing the Ca Say and the requisition of bail 
in civil actions. "We felt at first disinclined to venture on so 
bold an innovation, especially as, under existing lawsj imprison- 
men for debt in fact occurs seldom, scarcely ever but where it 
is voluntary, — that is, where a debtor prefers to remain in jail 
rather than surrender his property for the payment of his debts. 
Still we learn there are some occasional instances of hardship 
and oppression ; and some temporary imprisonment is unavoid- 
able under the present laws. If as effectual securities for the 
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rights of creditors can be supplied by other means, certainly 
all will concur in the propriety of substituting them for the in- 
carceration of the debtor. After careful reflection on the sub- 
ject, we have come to the conclusion that no benefit results to 
a creditor from taking a debtor under a writ of capias ad satis- 
faciendum^ or {rom his discharge under the insolvent laws, which 
cannot be attained by other means ; and we think other sufficient 
means are substituted therefor in the chapters prepared by us 
in relation to judgments and executions." 

And at page 843 of the Reports they say, " We will not un- 
dertake to say that the remedies, now proposed to be substituted 
in the place of process to take the body for debt, will, in every 
possible case, attain for the creditor everything that he can now 
attain by means of that process. But we express the opinion 
without hesitation, that in cases generally, the rights of creditors 
will be better protected by the measures proposed than by those 
for which they are substituted ; at the same time that we get 
rid of the system of imprisonment for debt, which is regarded 
by so many as inconsistent with the liberal and enlightened 
spirit of the age." 

These notes show the objects the Revisers had in view, the cau- 
tious hesitancy with which they entered upon the preparation of 
the measures to accomplish these objects, and the absence on their 
part of hasty rashness or deference for the clamor of dem- 
agogues. 

Th'feir reports show, that in the work of preparing those meas- 
ures, the most laborious care was employed by them and by the 
Committee of Revision in agreeing upon the general provisions, 
and that a great deal of time was expended bj them separately 
and together in scanning every Section, and every word of every 
Section, (as indeed was the case in the preparation of the whole 
Code,) with a view to comply with the law which required that the 
Rev. Statutes should be rendered "concise, plain, and intelligible." 
The 186th Chapter provided, that the lien of a judgment 
should be on all the lands of the debtor instead of on one half 
only, — thus subjecting real estate to the whole extent to which 
it could be made liable under a Ca Sa. It made that lien op- 
erate from the date of the judgment, instead of making it de- 
pend on a Ca Sa being executed, and liable to be lost and ex- 
tinguished by the death of the debtor, or his escape fron^ prison 
without swearing out. It gave the remedy by Elegit against 
the whole land, and moreover gave an additional ana much 
more beneficial and satisfactory remedy, by providing that the 
lien of the judgment might always be enforced in JSquify^ and 
authorized a decree for the sale of the land to satisfy the 
judgment, immediately upon its being ascertained, that the rents 



6 LIEN OF THE " FIERI-FACIAS," Ac. [January, 

of the real estate would not discharge the judgment in five years. 
It would have been better to have authorized a sale, by the Court 
of Equity at once and in terms, of the whole land, or of so 
much as was necessary to satisfy the judgment. But the effect 
is pretty much the same as, in the vast majority of cases, 
when a debtor is driven to the extremity of having his land ta- 
ken to satisfy a judgment, the profits would not 'pay the judg- 
ment in five years or ten years. This statute did everything 
that a Ga Sa would do to make all a debtor's land liable, ana 
furxished a much more direct, and simple means of making this 
improved security available, beyond the reach of such contin- 

f^encies, as under the Oa Sa might and generally did defeat the 
ien. 

Chapter 187 provided the remedy by fi.fa.y as it was before, 
and always has been since a fieri-facias was authorized to be 
issued, making it when actually levied (as by the exigency of 
the writ it must necessarily be before the return day) have the 
effect of a lien, from the day it went into the hands of the 
sheriff, upon all goods and chattels within the sheriff's county, — 
a lien which was effectual against all subsequent executions, as 
to the property levied on^ and against all purchasers of it after 
that day, whether with or without notice. As to all property 
not levied on before the return day, whether within the county 
or out of it — the lien was gone, and the execution was functus 
officio. The only material change made in this Chapter, was 
that of making current money and bank notes liable to levy 
under a^/a, thus remedying a strange and flagrant defect in 
the law as it was before the Kevision. 

It is not known that there ha^ ever been suggested a doubt 
as to the propriety and wisdom of the changes (Ch. 186 and 
187) made in the law, or as to the clearness and precision and 
proper construction of any section, clause, or word in either of 
them. They of course, however, are not exempt any more than 
any other Chapter of the Code from the flippant sneers and 
random denunciations of those who are in the habit of making 
a cheap display of their own sagacity by sweeping disparage- 
ments of the Code, declaring in terms or in effect, that, in their 
opinion, it is a confused mass of bungling legislation, that there 
is nothing certain in it, and that they can't understand any- 
thing that is in it. Such opinions might very well be entirely 
sincere and candid, even although the Code were, what nobody 
pretends it is, a perfect system of wise legislation, and a model 
of lucid order, and exact precision of language. The demon- 
strations of Euclid are none the less clear, beautiful and con- 
clusive, because there are some people who, either from want of 
industry or some other equally efficient cause, have never been 



1858. J LIEN OP THE "FIEM-FACIAS," Ac. 7 

able to get over the pong {uinarunij and who irithoat doubt re- 
gard these demonstrations as little better than a confused jum« 
ble of lines and circles, and a fantastical and nonsensical mis- 
use of the letters of the alphabet. 

Those two Chapters^ however, left the measures to be sub- 
stituted for the Oa Say and the Elegit as to personal property, 
incomplete. 

There might be no personal property capable of being levied 
on in the county where the writ of fi. fa. was ; or that levied on 
might be found insufficient to satisfy the creditor's execution. 
The existence and location of personal property in other coun- 
ties might be unknown. There might be Equities of Redemp- 
tion in real or personal property, stocks, bonds, and other 
cfaoses in action ; the debtor might own real and personal es- 
tate out of the Commonwealth ; property real and personal 
might be held in trust for the debtor, or fraudulently concealed 
or conveyed. To get at «U these waa the ^jeet of the Ca Soj 
a remedy vary-iBa«fficieiit^ mud fiaUe to be defeated in the way 
already intimated, lea^Ag the Ca Sa creditor unsatisfied, and 
the debtor discharged upon a schedule generally to the effect 
that the debtor had ^' no property of any kind, real or per- 
sonal. " 

It was obviously proper a substitute should be provided by 
which the purposes of the Oa Sa in these respects should be 
kept in view, and in which the measures adopted should be, 
as far as practicable, complete and effectual. 

To attain these ends Chapter 188 was prepared by the Re- 
visors. It was prepared, as their reports show, with even more 
than their usual labor and care, and scrutinized by the Com- 
mitee of Revision in the Legislature, composed in great part 
of some of the most experienced and eminent lawyers of the 
State ; and again subjected section by section, line by line, and 
word by word, to the jealous criticism of the Legislature (in 
a special session devoted to the examination of the revised bills,) 
and then passed as it now stands in the Code. 

Having already provided effectual and much better remedies 
than the Oa Sa and the old Elegit furnished in respect to the 
real estate q{ the debtor, it only remained to present similar 
remedies as to the personal estate. As the Oa Sa gave a lien 
by the act of 1820-21 " on all the property of the goods of 
the ^MH«r," (tiie appropriate and exact legal language to de- 
scribe personal property capable of being levied on under a 
fi. fa.j) and, as under the Elegit all personal property might be 
taken, (with the absurd exception of oxen and beasts of the 
plough ;) it was manifestly proper that the new remedy, to 
be substituted for them, should also gwe let lien on all such 
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personal property. As the Ca Sa also entitled the creditor, 
where the debtor swore out of jail, to the benefit of all choses 
in action and Equities of Redemption, or personal estate not 
capable of being levied on whether in his possession or held bj 
others for him, either operfly or secretly ; it was equally obvi- 
ous, that the new remedy should be made a lien on them. 

The most simple and efi*ectual mode of accomplishing all this, 
was to give to the new remedy precisely the same effect as to 
all such property, (so far as such effect was proper to be con- 
tinued,) as if the debtor had been taken under a Ca Sa, and 
sworn out of jail, and made out a schedule containing a/t^ZZ 
and complete list of all his personal property of every kind 
such as the Oa Sa required him to render, or which might be 
taken under the Elegit, If this were done, it was clear that 
everything which could possibly be effected by the Ca Sa, would 
be achieved, and it was of no importance by what name the new 
remedy was called, or whether this new effect were superadded 
to that of an old remedy, either Elegit or fi. fa. 

It is apparent that the 3d and 4th Sections, Ch. 188, were 
designed to place and have placed the^. fa. creditor, from the 
day on which the execution is put into the hands of the sheriff, 
as to his rights against the property of the creditor, in the same 
situation, as if the debtor on that day had been taken on a Ca 
Say and had sworn out of jail. But as the creditor, by placing 
his execution in the hands of the sheriff, makes it his duty to 
levy on specific chattels, if they can be found to the value of 
his debt, it was just that another /./a. creditor should have the 
same right under Chapter 187, as to property not levied on by 
the first execution; and as the first or any subsequent creditor, 
in case of failure to get satisfaction under such levy, might not 
proceed with, diligence, either from neglect, or from any other 
cause of delay, necessary or unnecessary, to enforce the addi- 
tional lien given by Ch. 188; and assignments might be made 
to persons paying value for the property, and choses in action^ 
who were ignorant of the execution, or persons owing money to 
the execution debtor might pay their debts to him in ignorance 
of the lie&. of the execution, it was just and necessary that pro- 
vision should be made to protect such persons from the opera- 
tion of this new effect given lo a previous execution. 

These views are plainly and clearly expressed in the law.. 
. The two sections conferring the rights to be preserved in lieu 
of those which might have been enforced under a Ca Sa^ are 
as follows : (p. 7171 " Section 3. Every writ of fieri facias 
hereafter issued, shall, in addition to the effect which it has un- 
der Cfiftpt^r one hundred and eighty-seven, be a lien from the 
time that it it didUvered to a sheriff or other officer to be exe- 
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cuted, upon all the personal estate of, ot to which the judgment 
debtor is possessed or entitled (although not levied on, nor ca- 
pable of being levied on under that Chapter) except in the case 
of a husband or parent such things as are exempt from distress 
or levy by the thirty-fourth Section of Chapter forty-nine, and 
except that as against an assignee of any such estate for valu- 
able consideration, or a person making a payment to the judg- 
ment debtor, the lien by virtue of this Section shall be valid . 
only from the time that he has notice thereof. This Section 
shall not impair a lien acquired by an execution creditor under 
Chapter one hundred and eighty-seven." 

" Section 4. The lien acquired under the preceding Section 
shall cease whenever the right of the judgment creditor to levy 
the fieri facias^ under which the said lien arises, or to levy a 
new execution on his judgment, ceases or is suspended by forth- 
coming bond being given and forfeited, or by a supersedeas or 
other legal process." 

The other Sections of the Chapter (except the 17th, which 
authorizes the judgment creditor to issue other executions un- 
der Chapters 186 and 187) provide merely the means of mak- 
ing the lien given by the 3d and 4th Sections available. These 
means are substantially the same as those provided before for 
the discovery and application of an insolvent's property and 
assets, after swearing out of jail under a Oa Sa^ improved by 
being more prompt, simple, and effectual. The 3d and 4th Sec- 
tions contain the pith and marrow of the new law substituted 
for the Oa Sa^ so far as it continued the effect of a fi. fa. as a 
lien, without levy. 

It is diflScult to understand how there could be any difference 
of opinion as to the construction of any sentence or word of 
these two Sections. Yet it is certain that questions have been 
made as to their construction in several particulars. And it 
is curious to find that the question in every such case has been, 
. whether the law meant what it has declared in plain, direct, and 
express terms. 

In a controversy between an attaching creditor seeking satis- 
faction out of a chose in action, in preference to the lien of a 
previous^. /a. creditor, whose execution had been returned no 
effects, a Circuit Court decided that the attaching creditor was 
entitled to preference. 

That decision was reviewed in the Court of Appeals, and its 
decision is reported in 12 Grattariy 401, Puryear v. Taylor. 
That Court reversed the decision in conformity with the plain 
and express language of the law, as well as its manifest intent, 
both of which were according to natural justice and common 
equity. 
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The lien of an attactment is given by statute. The lien of 
the execution creditor is also given by statute, and in such cases 
the rule of common sense as well as common justice is that the 
first lien in point of time shall be first satisfied, unless it has 
been lost by laches, or waived, or abandoned. The decision 
was exactly the same as it would have been, if a similar con- 
troversy had occurred between a Ca Sa lien and an attach- 
ment lien, arising after the debtor had sworn out of jail. 

But it is supposed that there is room for doubt whether the 
new law intended to extend the lien of the JL fa. to property 
capable of being, but not actually levied on ; and the only rea- 
sons for this doubt are, that the fi, fa. under Ch. 187 was all 
sufficient for such property, and the new law, Ch. 188, was a 
substitute for the Ca Sa, But the fi, fa, existed at the same 
time the Ca Sa did, and yet the only personal property of the 
debtor on which the Ca Sa gave a direct and express hen, was 
suoh property as was capable of being levied on under ajli. fa, 
Chosea in action only became subject to the operation of the 
Ca Sa, when the debtor swore out of jail, and the lien on the 
personal estate capable of being levied on, though given from 
the time of the service of the Ca Sa, became operative at the 
same time that the choses in action were made subject to the 
Ca Sa creditor. It would then have been a strange oversight 
and omission if the new law intended as a substitute for the 
Ca Sa had not extended the lien of the fi. fa, to the same per- 
sonal estate as the Ca Sa gave an express lien upon and con- 
fined it to property on which no express lien was given by the 
Ca Sa law. 

There was just the same necessity and propriety for giving 
a lien, under the new law as under the old, on all the personal 
property of the debtor, whether capable of being levied on or 
not. The framers of the law certainly thought so, for they 
have so declared in express terms — so clear as not to admit of 
well-grounded doubt. 

The lien of the fieri facias was limited in its efiects under Ch. 
187 t^ personal property levied on before the return day. Chap- 
ter 1 ^8 provides " that in addition to that effect, it shall be a 
lien on all the personal estate of the debtor." It is not a new 
lien created only for the purpose of reaching other and different 
propt^rty than such as might have been taken under the lien, 
provided it were taken before the return day. But it enlarges 
the effect of the lien given by Ch. 187 — so as to extend to, and 
cover all the personal property not actually levied on under that 
chapter : and to prevent any possible misconstruction the law 
provides that this extended lien shall apply to '* all personal 
estate of or to which the debtor is possessed or entitled," {aU 
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though not levied on nor capable of being levied on under chap- 
ter 187.") Why refer to property not levied on under chapter 
187 — ^if the extended lien was to apply only to property not capa- 
ble of being levied on. If such had been the intention, the law 
would have said ^^ shall be a lien on all the personal estate not 
capable of being levied on under chapter 187." Then it would 
have been just as clear, that \he effect of the lien under chap- 
ter 188 did not apply to property, the lien on which could only be 
perfected by actual levy, as it is how that it applies to all per- 
sonal property whether capable of beinc: levied on or not. 

This was doubtless the opinion of the Court of Appeals in 
Puryear vs. Taylor j though it may be, that it never occurred to 
the judges, that it was possible to suppose the law did not apply 
to personal property of one description as well as of another. 
Such undoubtedly is the generally understood meaning of the 
decision of the Court in that case. And it is supposed to be 
generally conceded, by the profession at least, to be a soimd 
exposition of the law, and that the law so understood is just and 
wise. 

The judges of that court, however, certainly will be very 
much surprised to learn that a circuit court has decided upon the 
authority of Puryear vs. ifaylor^ not only that the lien of a 
fieri facias continues after the return day (which certainly was de- 
cided) and continues upon goods and chattels not levied on (which 
if they have not decided, they certainly will decide) — hut fur- 
thermore that «ttcA goods not levied on did not become subject to 
ct subsequent execution. The Court of Appeals have made no 
such decision, and it is supposed never will make it while the 
law remains as the Code made it. If any circuit court has 
made such a decision, it has obviously misunderstood the case of 
Puryear vs. Taylor^ which raised no such question — ^and has 
still more flagrantly misconstrued the express language of the 
law. 

The very section which extends the lien so as to continue after 
the return day and without a levy, declares that this section 
" shall not impair a lien acquired by an execution creditor un- 
der chapter 187." It is diflicult to believe that a judge of a 
curcuit court can have decided that a law has an effect, which 
the law in terms says it shall not have, that a lien given without 
a levy^ shall be construed to destroy and defeat a lien perfected 
^^ levy, which the law itself says shall not be even impaired by 
it. 

If such a decision has been made, it shows not that there is 
any defect in the law, but a defect in the administration of the 
law, which might well cause alarm and dismay, but for the as- 
sured certainty, that it will be promply reversed by the Court of 
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Appeals, whenever the question is submitted to it. Such cause 
of alarm might well have existed under the law of lien under a 
Ca Sa, for a subsequent levy on goods and chattels belonging to 
a debtor when he was arrested, or at the time he swore out 
would have been defeated by the lien of the Oa Sa. In that 
respect the present law is less beneficial to the execution credi- 
tor than the Ca Sa and also in another particular about to be 
noticed. 

It is said the alarm above referred to is well founded, because 
no purchaser any more than an execution creditor could or 
would ever be safe — that after such a lien as Ch. 188, gives — a 
general, continuing, indefinite lien — after a sale to an innocent 
purchaser — the plaintiff might step forward and enforce his lien. 
That the property may have changed hands a dozen tinues dur- 
ing as many years ; yet this dormant lien may spring into active 
operation at any moment ! ! Such consequences may well be 
characterised as consistent neither with good sense nor justice ; 
and yet there are still found some, who, while they denounce the 
law, which is erroneously supposed to sanction them, are yet 
clamorous for the revival of the Ca Sa law, under which such 
things might have happened, and who yet continue to mourn . 
over the destruction of the beneficent institution of imprison- 
ment for debt. 

But it is all a false clamor. The framers of the present Code, 
while they preserved everything in the Ca Sa law, which was 
valuable and just, arid have, it is believed, improved very greatly 
the remedies of execution creditors by their substitue for it — 
saw that not only as to subsequent creditors, who levied their 
executions on goods and chattels of their debtor, but also as to 
innocent assignees for value either of such goods, or of choses 
in action — it was not wise or just, and it ought not to be law — 
that they should be defeated by a dormant and unknown lien 
either under a Ca Sa, or any remedy substituted for it. 

Chapter 188 therefore in addition to the provision for the 
protection of subsequent execution creditors in the Proviso al- 
ready referred to, also provided that the lien created by section 
3rd, ** as against an assignee of any such estate for valuable con- 
sideration, or a person making a payment to the judgment 
debtpr — the lien by virtue of this sectioji shall be valid only 
from the time that he has notice thereof." ThiLS again express- 
ly guarding against the very mischief it is jcomplained of as 
sanctioning. 

It probably never entered into the imagination of anybody 
connected with the revision, to suppose that purchasers of goods 
and chattels were not included in the words " assignees for valu- 
able consideration," or that there could be any doubt, that 
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although there might be assigneeSj who were not purchasers^ yet 
that it was a legal impossibility that there could be a purchaser 
for valucy whether of lands^ goods, and chattels, or choses in 
action who was not in legal contemplation and according to the 
well understood signification of legal language an assignee for 
valuable consideration. It is true that the tectmical name of the 
instrument transfering a chose in action is an " assignment," and 
that conveying land or goods and chattels, a '* grant" or "con- 
veyance ;" but the transferree for value, under each, is both 
purchaser and assignee either in law or equity. If the framers 
of the Uw had intended to discriminate between purchasers, or 
assignees of goods and chattels, and purchasers or assignees of 
choses in action — ^they would probably have known how to do it. 
As they knew, that a purchaser of any kind of property was 
exactly the same thing as an assignee for value of such property, 
it was natural that they should use those terms indifferently. 

There is not the least foundation then for the apprehension 
that, by reason of the continuing indefinite nature of the lien 
given by § 3 of Ch. 188, subsequent execution creditors or inno- 
cent purchasers for value can be injured; they are expressly pro- 
tected. 

As to the doubt whether the fi. fa. lien given by Ch. 189, was 
to continue after the return day, it can arise only from disre- 
garding the plain, express and concise language of § 4, which 
declares when the lien shall cease. It shall cease, when the 
right to enforce any execution on the same judgment shall cease 
by reason " of a forfeited forthcoming bond, or by a superse- 
deas, or other legal processes." And yet the doubt is whether 
it does not cease at some other time or by some other means, 
than those expressly declared by the law. To have made the 
effect of the lien given by that chapter cease on the return day 
of the execution, would have made the law merely absurd and 
ridiculous. 

Chapter 188 of the Code haa been three times before the 
legislature for amendment. Twice (Session a:}ts 1851-2, p. 3^, 
Ch. 49, and, 1852 p. 76, Ch. 91,) amendments were made with 
a view to increase and strengthen the means provided in § 5, 
for enforcing the lien given by § 3, and onde (1850-1, p. 34, 
§ 16,) to make amendments to correct supposed verbal inaccu- 
racies in § 9 and § 15. * 

At the last, or some less recent session of the Assembly, a 
resolution of enquiry was referred to the judiciary committee, 
founded, it is believed on grounds of objection to the law such 
as have been discussed in this article, and after consideration 
the committee declined to report any bill and reported against 
any change of the law. When it is shown that the law is really 
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unwise and defective, it will doubtless be changed — ^but tbe 
legislature will hardly be influenced by false clamors founded on 
palpable misconstruction of the law as it is ; and especially not 
to pass a new statute declaring that the law in the Code means, 
what the law itself in the Code says it means in language 
" concise, plain, and intelligible." 4c 



LIEN OF THE FIERY FACIAS. 
The Review of Pwryear vs. Taylor, (Oct. No. Law Journal) reviewed. 

We haTe received the following communication on the subject of the 
decision in Purr/ear v. Taylor ; and although we have already in, a lengthy 
review of the question of the lien of the Ji, fa,, we publish it as presenting 
a somewhat different argument, although arriving at the same conclusion. 
The subject is one of so much import to the profession and to the State at 
large, that it cannot be discussed too broadly. — £d. 

The arguments in the review alluded to are characterised by 
very considerable ingenuity ; but, nevertheless, they do not ap- 
pear to establish the position, that the lien of the fi. fa. given 
by sec. 3 of ch. 188 of the Code extends only to choses in ac- 
tion, or subjects not capable of being levied on, and that conse- 
quently a lien on no other subjects is prolonged by the opera- 
tion of sec. 4. 

The language of the 3rd sec. of ch. 188 is, that " every writ 
of fieri facias hereafter issued,, shall, in addition to the effect 
it has under ch. 187, be a lien, from the time it is delivered to 
the sheriff" to be executed, upon all the personal estate of, or to 
which the judgment debtor is. possessed or entitled, (although 
not levied on, nor capable of being levied on under that chap- 
ter) except in the case of a husband or /parent such things as 
are exempt from distress or levy by the 34th sec. of "ch. 49." 
Section 4th says, " the lien acquired uridev the preceding sec- 
tion shall cease whenever the right of the judgment creditor to 
levy the fi. fa. under which the lien arises, or to levy a new 
executioA on his judgment ceases,** &c ; hence, to ascertain 
what liens are prolonged by sec. 4, it must be ascertained what 
liens are acquired by sec. 3. 

. An attentive examination of the language of sec. 3 will be 
BuflBcient, in our humble opinion, to shew that a lien is thereby 
given upon all the personal estate of the debtor. If this were 
not so, for what purpose were the words, " which the judgment 
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debtor is possessed," and the words, "although not levied on," 
introduced ? These forms of expression point to subjects capable 
of being levied on, and would be wholly inappropriate to any- 
thing else. . This section, therefore, certainly must declare a 
lien upon sul^ects in possession as well as i;i action ; upon sub- 
jects capable of being levied on, as well as those not susceptible 
of a levy. This view seems to be further rtistained by the ex- 
ception in favour of a husband or parent. Those articles are 
things capable of being levied . on. Why make the exception 
in this section ? Certainly for no other reason than that the 
section would otherwise embrace them, and that a lien would be 
created upon them if not excepted. 

When the legislature said, that the fi.fa.^ in addition to the 
" effect" it has under ch. 187, shall be a lien on all the perso- 
nal estate of the debtor, it should not be ^understood to mean, 
that ch. 187 gave a lien upon all subjects capable of being lev- 
ied on, and that ch. 188 was only intended to create a lien upon 
the remainder of the debtor's personal estate ; for that was but 
a form of expression adopted to create a statutory lien upon the 
entire personal estate. It does not say that, " in addition to 
the lien acquired under ch. 187 the fi. fa. shall be a lien on all 
the balance of the debtor's personal estate ;" but it says, in 
addition to the ^' effect," (that is any effect) which it has under 
that chapter it shall be a lien upon all the personal estate. 
Strictly, there is no lien given by ch. 187. The common law 
gives the lien under that chapter, and the statute gives it under 
ch. 188, Jor the purpose of prolonging it bv sec, 4. 

In respect to subjects capable of being levied on, the legisla- 
ture intended thefi.fa. to bind from the time the sheriff receiv- 
ed it even against purchasers for value without notice, and cred- 
itors. In this it abridged the common law lien, which bound 
from the teste of the writ. As to other subjects, of a more 
commercial nature, it , intended it should not bind against an 
assignee for value without notice. The first is provided for in 
ch. 187, sec 11. The last by ch. 188, sec. 3 ; and the words 
" any such estate" in the last named section, apply only to so 
much of a debtor's estate as to which the term "Assignee" is 
appropriate. It by no means follows that this saving is obliged 
to have a reference coextensive with the liens given by sec. 3. 
The concluding words of sec. 3, seem to have been intended to 
prevent the application of the saving in favor of assignees to 
the subjects as to which there is a saving in ch. 187, sec. 11. 
Ch. 187 gives the^. /a., and in some sense may be regarded as 
thereby giving the common law lien — hence it might be said, 
that the lien acquired under ch. 187 should not be impaired by 
ch. 188 — thereby meaning, that the savings in favor of purcha- 
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sers for value without notice, and creditors, in the one case, and 
in favor of assignees and persons making payments in the 
other, should not be confounded, but each saving should apply 
to its appropriated class of subjects. 

As clear as the intention of the legislature seems to have 
been to extend the lien of the ji. fa, beyond the return day of 
the process in regard to all kinds of personal estate, yet the 
reasons for so doing, are still stronger. 

The temper of the times demanded the abolition of imprison- 
ment for debt : It became the duty of the legislature when it 
abolished the ca, sa.y to supply a substitute which, in point of 
efficiency should approximate as nearly to the ca. sa. as possible. 
The substitute would have fallen far short of that eflfectif it 
had stopped with choses in action, or things not capable of being 
levied on. The ca, sa. made no such distinction, but bound 
every thing from the time it was executed. Under the old sys- 
tem the j?./a. was in many instances wholly inadequate, and the 
ca. «a. had to be resorted to, to get the benefit of things capable 
of being levied on, A debtor might place his property beyond 
the reach of the fi. fa, — he might secrete it, or send it beyond 
the jurisdiction of the oflScer — w^^^n the ca. sa. was the only 
means of fixing a lien. Give to the fi. fa, no continuing lien 
beyond the return day quoad subjects capable of being levied 
on, and the debtor may choose whom he will pay. Diligence 
will be nothing, and may always be beaten 'in the race b> cun- 
nin<T. A debtor may send his slave or horse out of the county, 
and a junior creditor may get to the bailiwick to which it has 
gone first with his fi, fa. 

In- addition to the full power the debtor would have, in many 
instances, to foil the levy of a J?. /a. -before the return day, and 
thereby give preference to a younger and more favorrd creditor, 
questions would arise at every turn, whether the lien continued 
or not ? — whether the subject was capable of being levied on or 
not? A debtor is driven to a law suit to recover his slave in the 
adverse possession of another. If he brings trover^ the claim 
is but a chose in action, and so continues to be. If b brings 
detinue^ and chooses to take a distringas upon the reco ry, and 
the property can be had, it is property in possession capable of 
being levied on. If he chooses to take the alternative value, it 
is but a chose in action. The return day of a^./a. against the 
plaintiff has just expired, and he takes a distringas that his 
property may not be bound — so that it would depend upon the 
will of the debtor whether a lien should continue or not. A 
person may be a legatee under a will to which he is executor. 
It would frequently be very diificult to determine when the pos- 
session a« executor ceased, and when that as legatee commenced ; 
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consequently, when the legacy ceased to be a chose in action 
and became property in possession capable of being levied on. 
The evils which would spring from having questions of this 
character continually arising would greatly ovevbalance any 
which could arise from dormant liens. The clerk's office will 
inform a purchaser of the state of the liens, and a younger 
creditor has ample means to compel a prior one to entree his 
lien where he holds it as a shield to his debtor's property. The 
ca. %a, also created a dormant lien, and it slept on as long as 
the debtor chose to remain in jail or in the prison bounds. J^he 
present lien is no worse. 

W. H. 



ASSUMPSIT— PLEADING— VARIANCE. 
J. A, Stigler dk Co. ts. Dyer, Pavlett dk Co. 

At a Special Term of the Circuit Court of Wythe Co., Vs., held in No- 

Yember; 1857. 

Wl^en a special contract has been performed on one side, so as to leave 
nothing but a bingle debt or duty on the other side, compensation may 
be recovered in a general action of cusumpnt, 

Gk)od8 were sold on a credit of three years ; the purchaser to give approved 
security : the goods were delivered, but the purcliasers failed to give the 
security when called on : the price of the goods may be recovered in 
general indebitcUus assumpait, although the period of credit has not ex- 
pired. 

There were several questions in this case, but the only one of 
importance was in regard to an alleged variance between the 
declaration and the proof. 

It was an action of assumpsit to recover the price of a large 
bill of goods alleged to have been sold by the plaintiffs to the 
defendants. There were three counts in the declaration. 

First, The ordinary general indebitatiM count for goods, 
wares and merchandize, sold and delivered. 

Second, The ordinary quantum; valebant count. 

Third, The ordinary count on an account stated. * 
No special circumstances were stated in any count ; and all pur- 
ported to be founded upon claims now due. Plea non assumpsit. 

Brown and Johnson for plaintiffs. 
Cook for defendants. 

2* 
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A jury was waived and the whole case submitted to the court. 
From the testimony the following facts appeared. The firm of 
the defendants consisted of four persons — Dyer, Pauleft, Noel, 
BevilL On the 17th Novembei^, 1856, Mr. Dyer purchased 
from the plaintiffs, in Lynchburg, a quantity of ready-made 
clothing, amounting to upwards of $2,460. The purchase was 
made for the firm and on its credit, but without the knowledge 
of Noel, or Bevill, but with the sanction of Paulett. The terms 
of the contract were that the purchasers were to take the goods 
at cost : that they were to pay interest from the day of sale : 
were to have a tsredit of three years ; and were to execute notes 
for the price and interest, witn such security as should be ap- 
proved of by Mr. TFm. Gribboney. The goods were sent at 
once to the depoty and forwarded to the defendant's store in 
Wytheville. As soon as Noel and Bevill were informed of the 
purchase, they refused to sanction it. At the time of the pur- 
chase, Dyer and Paulett were trying ta buy out their partners ; 
but that negotiation was never complet'ed. The goods remained 
unopened until the 27 January 1857, when the firm was dissol- 
ved, and their whole stock sold to R, M. Taliaferro. The 
goods purchased from the plaintiffs were also sold to Taliaferro ; 
but a separate account was kept of them. For those goods Mr. 
'Taliaferro executed three notes, payable to Dyer and Paulett j 
and due at two, three, and four years, with interest after one 
year. Soon afterwards Mr. Chibhoney applied to the defen- 
dants for notes, with security, agreeable to the contract* with 
the plaintiffs. They offered him Taliaferro's notes, to be en- 
dorsed by Dyer and Paulett, He refused to accept them with 
Wx^t endorsement ; but offered ^o receive them if endorsed by 
Ml the defendants. To this proposition the defendants would 
BOt acce4t. Nothing further was done till the institution of , 
thil kttit. Mr, Qikimey stated that he considered Mr. TaHa- 
/er/o Entirely good for the debt; but as the debt was a largt 
one, vJkA the credits long, he, acting for other persons, did not 
wish to run any risk ; and therefore declined to accept tike 
pi^pMr {U^ess all the defendants were responsible. 

V^tTPAiBtedy OB this evidence, that the plaintiffs must be 
BOa-soBiedL or judgment go against them, on the ground of a 
tot^ vdH^im^e between the contract alleged, and the one in 
proof. I^t contended that the defendants had substantially, at 
least, complied with the special agreement on their part ; for 
they had tendered the obligations of a person, admitted to be 
good, for the amount. He relied on the following authorities ; 
Broomfield ts. Smithy 1 Meeson and Welsby 542; Webb vs. 
Fairwanerj 8rd- Idem, 473 ; Price ts. Nixon, 1 Eng. Com. 
Law Rep. 126 ; Dutton vs. Solomonson, 8rd Bos. and Pul. 682 ; 
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1st Greenleaf, Evid. 74 ; Tate vs. Wellings^ 8 Term Rep. 631 ; 
Littler vs. Holland^ Idem 590. 

This view was controverted on the other side, and the plains- 
tiff's counsel insisted that as the defendants had not performed 
the condition they were not entitled to the credit : that nothing 
special now remained ; but that the defendants simply owed a 
debt, and that such debt could be recovered without any spe- 
cial count. The authorities in support of this view are men* 
tioned in the opinion of the court. 

Hudson, J. (sitting for Judge Fulton,) 

I have held up this case during last night to look into the 
authorities. The only question is, whether there is such a va- 
riance between the proofs and the allegations as Will preclude a 
judgment for the plaintiffs : or rather, whether the special 
agreement is in force at this time. If it be so, the plaintiflk 
must be non-suited'; for they do not mention this special agree- 
ment in their declaration ; and if it be yet in force, they, of 
course, cannot recover on the general counts. But I do npt 
think it is in force. I do not think the defendants can rely 
upon the special agreement, after they have themselves failed 
to comply with it. Of course I hold that the tender of the 
notes of a third person, however good, endorsed only by a part 
of the defendants, was no performance of the special agree- 
ment. When a contract, however special in its terms, has been 
performed on one side, leaving only a plain duty to be perform- 
ed, or a plain debt to be paid ou the other, that special contract 
is at an end. Here the plaintiffs did all that was incumbent on 
them, and the defendants have failed in that which would have 
entitled them to resist on the special agreement. I think these 
views are sustained by the authorities collated in the notes to 
pages 96 and 96 of 2nd Starkie on Evidence. I shall, there- 
lore, render judgment for the plaintiffs for the debt and inte- 
rest. 



EJECTMENT.-POSSESSION. 

Adams and anoiJier v. Pedigo and others. 

Circuit Court of Floyd County, Va., Sept. Term, 1857. 

A party in peaceable posseBsion of land, to which there is an older outstand- 
ing title, is tamed out of possession by persons not connected with the 
older title ; in ejectment, he may recover upon his possession merely, 
and the outstanding title will not protect the intruders. 
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Actual peaceable possession is good against any one who cannot show a 
good title and right of entry. 

This suit was originally brought in Patrick county ; but 
Judge GiLjiiER having been counsel in the cause, it was sent to 
Floyd for trial. It was an action of ejectment for 400 acres of 
land, on Smith's River, in Patrick. Issue was made up in the 
manner directed by the Code. 

Staples ^ Cook for the plaintiffs. 

WyBOTy Lane ^ Phlegar for the defendants. 

The plaintiffs read a patent, dated on the 30th January, 
1846, for 400 acres of land, granted to the plaintiff, N. P. 
Adams ; and they proved that said patent covered the land in 
controversy. They then introduced a witness, Terry^ who 
stated that for many years prior to 1841, his fa her owned land 
adjoining\this 400 acre tract; that his father cleared a small 
part of the 400 acres, believing it to be vacant land, or that no 
owner could be found for it ; that the part so cleared adjoined 
his father's own land ; that his father occasionally cultivated 
the part so cleared, and after his death witness cultivated this 
clearing for some years; that neither his father nor himself 
ever set up claim to the land, nor did they know to whom it 
belonged, though he had heard it called " Ward and Calla- 
way's land," but knew nothing of their title; that in 1841 
the plaintiff, AdamSy claimed the land, and required the witness 
to surrender possession to him ; that witness agreed to pay 
Adams rent for the land cleared, and to hold it as his tenant ; 
that he was not informed of the grounds of title set up by 
AdamSj but believed that he claimed it on the ground that he 
had located a land warrant on it as vacant land ; that witness 
held possession, as the tenant of Adams^ until March, 1846, 
and paid Adams rent ; that in Noveiiiber, 1844, Adams leased 
another part of the land to a man named Wood ; that a writ- 
ten lease was made between Adams and Wood; that Wood 
built a cabin and did other work on the land ;,that Wood was 
to hold the land two years, and was to pay his rent in work ; 
that, according to the best of his recollection. Wood left the 
land in the year 1845, thou^ he made two crops on the land ; 
and in that case he must have remained till 1846. The lease 
was produced, dated in Novemhery 1844. It provided that 
Wood was to have the privilege of making two crops on the 
land ; and his rent was to be paid by the performance of cer- 
tain work, and b^ giving Adams a part of tne crops. 

Wood's deposition was taken, and he stated that he went 
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into possession of the land ^^ about the year 1845/* as tenant 
to AdamSy under the lease aforesaid ; that he made two crops 
on the land, and in the *^next spring'' the defendants, Pedigo 
& Harber, came to his house with axes in their hands, and de- 
manded possession, and threatened ^^ to move in upon him ;*'' 
^that, being alarmed by this, he moved out of the house and off 
the land, and these two defendants moved into the house. Ac- 
cording to his statement, this must have happened in the spring 
of the year 1847. 

The defendants read in evidence a patent issued in the year 
1783, granting 1100 acres of land to John Ward and John 
Callaway ; and they proved that this patent embraced the 400 
acres covered by the patent to Adams in 1846. They also 
read two deeds from Richard Harbery dated in March, 1847 ; 
one conveying certain land to the defendant, Pedigo ; the other 
conveying another and adjoining parcel to the defendant, J, 
W, Harber ; and they proved that these two deeds covered all 
the land embraced in the patent to Adams, But they wholly 
failed to show any connection between these deeds and the pa- 
tent to Ward and Callaway ; and admitting this, they relied 
on that patent as evidence of a title, older and better than that 
of AdamSy outstanding in third parties, and defeating the grant 
to Adams, They also introduced evidence tending, as they al- 
leged, to show that they took possession of the land in 1845, 
prior to the grant to Adams ; that Wood had left the land 
sooner than the time he had stated ; and that they were in 
possession of the land when the patent issued to Adams, 

After the evidence was concluded, e^ch party moved for a 
set of instructions, embodying his views ; but it is not neces- 
sary to set them out, as the court gave neither in the form 
asked for, but prepared an instruction, to which neither side 
excepted. The plaintiffs contended, that if they had shown 
themselves to be in the peaceable possession of the premises 
before the entry of the defendants, then such entry was unlaw- 
ful, whether the plaintiffs had good title or not, and the de-> 
fendants could only enter by force of a good title in themselves ; 
that the plaintiff m such case was entitled to recover merely 
upon his possession ; and the defendants could not defeat such 
recovery by showing an older and better outstanding title, un- 
less they connected themselves with that title ; and they re- 
lied on Cobbs V. Tapscotty 11 Grat. 172, and the authorities 
therein quoted. They contended for the distinction between 
actual and constructive seisiuy as against the outstanding title ; 
and referred to the opinion of Judge Allen, in Dawson v. 
WatkinSj 2 Rob. Va. Rep., 259, to show that the outstand- 
ing title was only allowed to defeat constructive seisin. The 
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defendants contended for a modification of this -doctrine, to 
the effect that if the defendants were in possession when the 
plaintiff* s patent issued^ then such patent conveyed no title, 
but was defeated by the outstanding title, and the defendants 
were entitled to the ver(fict. 

Fulton, J. 

Seisin is of twp kinds, — one constructive, the other actual. 
The former is, when the party claiming the land relies only 
upon his title, without having ever been in actual possession, 
and he must show that his title is such as to give him con- 
structive seisin, and of <50urse his title will not do this if 
there be an older and better title, of the same kind, in 
another person, whether that person be the defendant or a 
stranger ; and when the plaintiff relies only on such construc- 
tive seisin, the older outstanding title is an insurmountable bar- 
rier to his recovery of the land by action of ejectment. But 
I consider it to be wholly different in the case of actual seisin 
—of a pedis positio on the part of him who sets up claim to the 
land. Where a party has been ejected from land by one who 
has title, there the courts will go into, an enquiry as to the 
comparative value of their rights ; but not so with a mere 
trespass^t". He finds the other party in peaceable possession, 
and deprives him of that possession without being able to show 
any right on his own side ; a'fed then the rule is, that such pos- 
session shall be restored to the party ejected, whether he held 
by good title or not. The policy of this rule is to render 
peaceable possession a good title against all the world except 
him who "can show good title. 

I do not think I can undertake to limit the plaintiff's right, 
arising from possession, to the date of his patent. The rule 
does not require a good title in the plaintiff; indeed it goes 
on the concession that his title is unsound — ^for if he had a good 
right, then such a rule would be useless. If a party is in 
peaceable possession of land he has the right to retain it, and 
also recover it against a wrongdoer, whether the title bei in a 
stranger to the suit, or in the Commonwealth. 

Not feeling exactly satisfied with either instruction, I have 
modified, and to some extent combined them, and shall give 
them in the following form : 

"If the jury believe that, on the 30th day of January, 1846, 
the date of plaintiff^s patent, the defendants, or either or any 
of them, were in the actual peaceable occupation of the premi- 
ses in controversy, and shall also believe that said premises are 
included in the patent to Ward and Callaway, issued in the 
year 1783, then the plaintiff's patent conferred no title on 
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him, and \he older patent is an effectual impediment to his 
recovery in this, action ; btUj if the jury believe, from the evi- 
dence, that the defendants acquired possession of the land, by 
turning the plaintiff or his tenants out of possession, then a 
poiwession so acquired will not avail the defendants, the older 
patent will not aid nor protect them, and the jury ought to 
ind for the plaintiffs.** 

No exception to this instruction. 

There was verdict for the plaintiff j Adams. The defend- 
ants moved for a new trial, but the motion was overruled, and 
the defendants did not except. 



PLEA IN ABATEMENT. 

Crockett v. Keller. 

At a Special Term of the Circuit Court of Wythe Coontj, Ya., held in 

November, 1857. 

Every plea in abatement mast give the plainUff a better writ. 

Where the defendant pleads that he if not a resident of the county in which 
the suit is brought, the plea must set out his residence, otherwise it is 
bad on demurrer. 

A plea in abatement being held bad on demurrer, the court will not permit 
it to be amended. 

This was an action on the case, brought in the Counl^ Court 
of Wythe, by S. S. OrockeU ugainst U. F. Keller. The pro- 
cess was returnable to the September Bules, 1857, when the 
defendant appeared, and filed the following plea in abatement : 

^^ And the said defendant says that, at the time of the in- 
stitution of this suit, he was not, and now is not, an inhabitant 
of Wythe county aforesaid, nor a resident within the jurisdic- 
tion of this court ; nor did the causes of action in the plaintiff's 
declaration mentioned, or any of them, accrue and arise to the 
plaintiff within the county aforesaid, or within the jurisdiction 
aforesaid, and this he is ready to verify — ^wherefore,*' &c. 

To this plea the plaintiff demurred ; and by consent the 
cause was removed to the Circuit Court; and the demurrer 
was called up for argument on the 16th November, 1857, at 
a special term of the court, held by Judge Hudson, sitting for 
Judge FtJLTOK, and at. his request. 
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Cook for the plaintiff. 
Terry for the defendant. 

The ground of the demurrer was, that the plea did not set 
forth the defendant's actual residence, and so did not give the 
plaintiff a letter writ ; and Mr, Cook referred to Middleton v. 
Pinnell, 2 Grat. 202, and Horton ,^c. v. TowneSj 6 Leigh. 47. 

Mr, Terry admitted that under these authorities the plea 
could not be sustained in its present shape. The demurrer was 
therefore sustained, and then Mr, Terry asked leave to amend 
•the plea. He stated that the defendant was a resident of 
Washington county ; and said he would, by leave of the court,, 
insert that fact in the plea. The court took time till next 
day to consider the question ; on which day, (Nov. 17.) 

Hudson, J., said — 

Pleas in abatement are not very frequent in our practise, and 
are discouraged, as well by statute as by the courts. In this 
case the plea has been held bad, and the propriety of the de- 
cision is not questioned. But a new question was raiised by 
Mr. Terry* 8 application for leave to amend the plea. I have 
never known such an application, and I desired time to reflect 
upon it. I have looked into all the books which I thought 
would throw any light upon the question, and I have been as- 
sisted by counsel; yet I can find nothing bearing directly upon 
the question. 

In all the books I find this proposition to be maintained : 
that the courts will not allow two pleas in abatement, of the ^ 
same character^ to be filed. There are several classes of pleas 
in abatement. Having filed a plea belonging to any one of 
these classes, and that having been held bad. another of the 
same clas9 will not be received. I find this doctrine in Tuck- 
er's Com. 2, page 248, and also in the case of Boss v. Cooke^ 
decided in the Colonial General Court in 1836, and cited at 
page 136 of the first volume of the first edition of Robin- 
son's Practise. Judge Tucker gives the very instance of a plea 
to the jurisdiction as in this case, by way of illustration of the 
proposition that two similar pleas cannot be received. 

I think an amended plea is a new plea. It is based upon 
new facts, not before stated. It therefore falls within the 
rule above stated, and I think is not admissible. I therefore 
cannot admit an amendment of this plea ; and the defendant 
must answer further. 

The defendant then demurred to the declaration, and pleaded 
non assumpsit. 
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CONTRACT.— MODIFICATION BY PAROL. 

Cock T. Chambers. 

Cirouit Coarl of Carroll County, Ya. Angast Term, 1857. 

A parol agreement will not be allowed to contradict or modify a written con- 
tract, but evidence of a parol i^eement in diickargt of a written contract 
is admissible. 

Case shewing the difference between the parol modification and the parol 
discharge of a written obligation. 

QucBTt .-—Whether an agreement between an administrator and a legatee, 
that the latter shall accept debts upon other persons, which the adniinis- 
trator undertakes to collect, in payment of his legacy, be noV against 
public policy. 

Thomas Ohambera brought an action of debt against John 
Cock, 8r., in the Circuit Court of Carroll county, upon the 
following obligation: 

" I promise to pay Thomas Chambers, eleven hundred dol- 
lars, on settlement, for his interest in the estate of Tobias 
Philips^ deceased, it being the legacy of Thomas Philips and 
Robert Philips in the estate of the said Tobias Philips, dec'd, 
Ks soon as it can be collected, with interest from this day 
till paid. Given under my hand and seal, October 24th, 
1842. 

The above is only in the estate where I am administrator 
de bonis non^ with the will annexed, of Tobias Philips, 
dfiCG&sed 

JOHN COCK, SR., [Seal.] 

No defence being made at law, an office judgmcfnt was con- 
firmed, at March term, 1856, for $1,100, with interest from 
October 24th, 1842,- and costs, subject to some credits, amount- 
ing to upwards of $700. Thereupon, Cock applied for and 
obtained an injunction to the judgment 

The bill alleged that, many years ago complainant was the 
administrator ae bonis rioUj with the will annexed, of Tobias 
Philips, deceased ; that in October, 1842, Thomas ChamberSy 
a resident of Tennessee, came to Carroll county, claiming the 
interests of two of the legatees of Philips; that a settlement 
was made between him and complainant, on which Chambers, 
as representative of those two legatees, was found entitled to 
|1,100; that in part satisfactiod of that claim Chambers agreed 
to take certain bonds which complainant held on various 
persons, amounting in the whole to $898 64 cents, a list of 
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which; marked (A.), dated on the 24th Oct'r, 1842, was ex- 
hibited with the bill ; thdt as all those claims were considered 
to be good debts, Chamhers agreed to take th^m at his own 
risk, without recourse on complainant — at their nominal 
value — interest deducted ; that complainant agreed to collect 
those debts and pay thein over to Chambers; that at ihe 
same time complainant executed the bond, on which Judg- 
ment was rendered as aforesaid * that among said bonds 
was one on a certain Dennison BaldtmUy' then a merchant 
at Christianshurg^ who was reputed to be perfectly solvent, 
for $320 45 cents; that, to the surprise of complainant, Bald- 
win soon afterwards applied for and obtained the benefit of 
the bankrupt law, and no part of the debt upon him was 
ever made ; that complainant had coUectetl and paid over to 
Chambers the amount of the other debts, and had altogether 
paid him nearly |800 ; that QliamberSj in disregard of their 
agreement, had refused to give him credit for the note on 
Baldwin^ and had sued him upon the bond and recovered'judg- 
ment for the balance. The prayer was, that he might have 
credit for the debt on Baldwin and its interest. 

The exhibit (A.) filed with the bill was wholly in the 
handwriting of complainant. It purported to be a list of 
bonds, (that on Baldwin being the fii'st,) amounting to 
|898 64, and to it was prefixed this caption: "Memorandum 
of bonds, trust deeds, &c., to collect for Thomas Chambers^ 
which John Cock, /Sr., has to collect; which said Cock has 
given, his note for to sjiid Chambers, dated the 24th day of 
October, 1842, which note is for eleven hundred dollars." 
Then followed the list of notes, Ac. This paper was not 
signed by any one, though tJiere were two attesting witnesses. 

^Chambers, in his answer, flatly denied almost every allega- 
tion of the bill. He averred that the bond on which he had 
brought suit contained the whole contract and agreement 
between himself and Cock, and that there had never been 
any modification of the contract, or any agreement to take 
any notes or claims in payment; that he was, at the time the 
bond was executed, and now is, a resident of Tennessee, living 
hundreds of miles from Carroll county, and a stranger in 
Virginia, knowing nothing of Dennison Baldwin or any one 
else named in the list filed with the bill ; that he should con- 
sider himself open to a charge of silliness if he had given up 
his claim upon a solvent estate and a responsible executor, 
and converted it into demands upon persons of whose stand- 
ing he was utterly ignorant, and who were scattered all over 
the country; that he had never seen nor heard of the list 
or memorandum, exhibit (A.), which, as could be seen/had 
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never been execated by himself or any one else ; that all his 
debt was justly due, except the amoiiut credited upon the 
bond, and that the whole story set out in the bill was a 
groundless fabrication. He further called for proof of Bald- 
win's bankruptcy, and that complainant had taken proper 
steps to prove the claim against his estate, if those facts 
should be held material in the cause, which he did not 
admit as to him ; and he also stated, that he did not admit 
plaintiffs right, in this or any other court, to attempt to set 
up a parol agreement against his own sealed obligation. 

The only evidence taken in the cause consisted of the de- 
positions of the two witnesses to the miemorandum exhibit (A.) 
One swore that he was present at the settlement made on the 
24th October, 1842, and that Chambers agreed to take the 
note on Baldivin, at his own risk^ but he did not state in 
payment of zvkat debt it was taken, though he said that Cock 
then executed the $1,100 bond to Charnbers, The other 
8tated*that he was also at the settlement, and that ^^Chambers 
was to take the note on Baldwin dX his own risk, in pay- 
ment of "a debt which Cock was to pay to Chambers, and that 
Cock told Chambers it was doubfful about wdlecfing that note," 

The note on Baldwin was filed on the trial. It was for 
$320 45, dated on the 2d May, 1842, due in six months, and 
payable to Cock. 

The defendant excepted to the depositions, on the ground 
that they tended to set up a parol agreement in contradiction 
of the plaintiffs obligation in writing and under seal. 

The cause came on at' this term upon a motion to dissolve 
the injunction, and the exceptions to the testimony were 
argued in connection with the general merits of the case. 

Cook, for the defendant, in support of the motion and ex- 
ceptions. 

No proposition is clearer, than, that a written instrument 
cannot be contradicted, altered or defeated by parol testimony. 
It is hardly necessary to cite authority for a proposition, so 
elementary in its -character ; but I refer to Ist Phillips on 
Evidence, 548; Howes v. Barker, 3d Johnson's Reports, 498 ; 
Parsons on Contracts, vol. 2, page 59. The rule is the same 
in equity as at law. Gresley's Equity Evidence, p. 3 and 277; 
Parkhurst v. Van Constlandt, 1st Johnson's Chan. Eep., 273; 
Moran v. Hays, Idem 339; Batdiffe v. Allison, 3d Rand., 537. 
These authorities show, not only that the evidence is inad- 
missible, but that the theory of the bill itself is untenable. 
It is an effort to interpolate into a written contract a term 
not therein expressed, to wit: thdt the bond was payable in 
part, in debts on other individuals. This would destroy the 
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obligatory eflfect of a written agreement. This evidence in 
itself shows the necessity and importance of ex!cluding parol 
testimony; for here, after the lapse of nearly ^teen years^ the 
witnesses not only swear to the fact of the parol agreement 
but to the dcUe and amount of a note for money. It is marvel- 
lous, to say the least. 

The bill is inconsistent, contradictory to itself — we may say 
incredible. Complainant alleges that he owed a debt of 
|1,100 ; that he paid, and defendant agreed to receive, and 
did receive, $898 in the bonds of other persons, and yet at 
the same moment complainant executed his bond for the 
full amount. One would suppose he would give his note for 
the halance only ; or that he would have had the sura paid 
credited upon his bond. The story overtasks our powers of 
credence. 

It is submitted, that such an agreement as that set up in 
the bill is contrary to public policy. Contracts between fidu- 
ciaries and those for whom they are to act, are always re- 
garded with jealous eyes. Waller v. Armsteady 2d Leigh 11 ; 
Hugerenin V. Baseley, White and Tudor's .Leading Cases in 
Equity, vol. 2, p. 406 ; 1st Story's Equity Jurisprudence, 
sec. 308^ et seq. This doctrine is also referred to and recog- 
nized by our court, in the recent case of Gnhhins v. Markioood^ 
13 Grat., 495, These principles are considered applicable 
to this caiae. Complainant was executor of a solvent estate, 
and was liable for a definite amount of it, as is shpwu by 
the execution of his personal obligation for a fixed sum. He 
had eitlier received and appropriated to his own use the as- 
sets of the estate, or knew that he could lay his hands upon 
them. He does not pretend that there was any deficiency 
of assets, or ask any deduction. He has our money in his 
pocket; and to avoid payment sets up a parol agreement of 
the beneficiary to take payment in paper which has proved 
worthless; and that, an agreement alleged to have been made 
by a beneficiary, living hundreds of miles ofi^, and a total 
stranger to the obligors in those substituted bonds. We sub- 
mit that the transaction is one which neither law nor equity 
will sustain. If it deserves any countenance at all, the court 
will hold the executor to proof of uberrima fides. He alleges 
that the bonds were considered good, and were taken with- 
out recourse; a fact disproved by one of his own witnesses ; 
but which, even if it were true, the court could only regard 
as an improvident agreement on the paft of the legatee, which 
ought not to be enforced. 

As between these parties, the alleged agreement to take 
Baldwin's bond without recourse^ is void for want of cousid- 
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eration, Chambers had a valid^ subsisting, valuable claim 
upon a good estate and a responsible executor : to waive tliat 
right and agree to take the debts of unknown parties, was 
nvdum pactum^ and the court will not enforce it. 

There is no evidence of Baldvnrds bankruptcy, nor of any 
attempt of complainant to realize anything by proving against 
his estate, while he admits that it was his duty to coUect the 
debts. 

McCamant for the plaintiff. Chambers was to receive the 
interest then due upon the bonds transferred, so that there is 
a consideration, and his agreement was not nudum pactum. 

Chambers was a man of mature age, fully capable of pro- 
tecting his own interests. He had ample opportunities of 
learning the standing and pecuniary condition of the debtors 
whose obligations he was aoout to receive from complainant, 
and having deliberately entered into his agreement, without 
fraud or misrepresentation, he will not now be allowed to 
repudiate it, on the ground that it is inconsistent with public 
policy. 

The bill does not seek to repudiate the obligation of his 
bon(J; nor is the evidence adduced with that intention. The 
theory of our case, and the effect of our testimony, is that 
there was a parol agreement for the discharge of our bond. 
None of the authorities quoted on the- other side, conflict 
with this proposition. The rule is, that no parol agreement 
or evidence is admissible to contradict or alter a written 
agreement, or interpolate any unexpressed condition; but all 
admit that a parol agreement, in discharge of the agreement, 
or a subsequent parol agreement as to the mode of payment, is 
perfectly legitimate. Our contention is, that complainant's 
liability arose from his position as administrator, that its ex- 
tent was defined by the settlement made between him and 
defendant, and its evidence is furnished by the bond of Oct.^ 
24th, 1842. All this we admit; we don't pretend to deny it; 
we only charge, and seek to show, that by a subsequent, inde7 
pendent, parol agreement, the obligee in that bond agreed to 
accept, and did accept, payment in a particular manner. This 
is not contradicting our bond. 

Fulton, J. 

I shall overrule the exceptions to the depositions, on the 
ground that they do not contradict nor vary the terms of the 
plaintiflTs obligation; but only tend to show that, subse- 
quent to its execution, there was a parol agreement to accept 
a partial payment thereof in a particular mode. Those dep- 
ositions are very brief, very vagiie, and very unsatisfactory ; 
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but this 18 the best conclusion that I have been able, thotfgh 
not without difficulty, to extract from them. In this point of 
view, they are legitimate testimony, for what they are worth. 
I understand the rule not to be controveited, that there ifl\a 
biroad distinction between the contradiction or modification of 
an instrument by parol proof, and a subsequent parol agree- 
ment m discharge of the instrument. I understand tliese 
depositions as tending to prove the latter, and for that pur- 
pose must admit them. How far they do go to prove this 
fi\ct is another question, and this leads me to a brief exami- 
nation of the case on its merits. 

The statements of the bill are very vague and hard to un- 
derstand. There are discrepancies upon its face; but looking 
at it with some care, I come to the conclusion that it sub- 
stantially aljeges only a parol agreement in discharge of the 
bond, made subsequent to its execution. The obligation of 
that instrument is not denied, por sought to be evaded. The 
gravarrien of the bill is, that the bond is satisjied^ that it has 
been discharged by subsequent arrangements. I do not 
think this is wrong. If clearly made out it would entitle 
complainant to relief. 

Is it made out? I think not. The defendant flatly denies 
every mat-erial allegation of the bill ; and we all know the 
burthen which that denial casts upon the plaintiff. He was 
aware of it» and adduced the necessary UAimber of witnesses 
to. countervail that denial. His misfortune is, that his wit- 
nesses do not effect this purpose. He charges i\\n.i Baldxoin'a 
note was accepted in part discharge of this debt; his witnesses 
do not specify any particular debt to which it was to be applied. 
He alleges that the debt was considered good, and was taken, 
without recourse, at is nominal value; one at least of his 
witnesses says that complainant himself told respondent it was 
a doubtful debt. There are other discrepancies and incon- 
sistencies between the bill and the evidence, which I need not 
stop to detail ; but on the whole I am satisfied that the evi- 
dence does not sustain /the allegations of the bill, nor rebut 
the expresiB denial of the defendant. Of course the injunction 
must be dissolved. It is another instance of the effect of 
carelessness and negligence, >in failing to take the most sim- 
ple, ordinary and obvious course, in perpetuating the facts of 
a transaction. / 

■ This conclusion dispenses with the necessity df considering 
any other question in the causes 

Injunction dissolved. 
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CONSTABLES.— STATUTORY.— PRESUMPTION. 

Hendrick v. White et als. 

Circuit Court of Carroll Cpnnty, Va. August Term, 1857. 

The neglect of a constable to proceed in the collection of a debt affords no 
answer to the stJitutory presumption that he has received the^monej, 
after the lapse of six months from the date of his official receipt. 

A constable has no right to judge of the sufficiency rf the defence to a 
claim entrusted to him for collection. 

A judgment against the plaintiff in a warrant, which judgment is after- 
wards set aside and a new trial granted, does not excuse the constable 
from further prosecution of the claim. 

This case was tried in the County Court of CarroU^ and an 
appeal to the Circuit Court was asked far. 

It was an action of debt in the name of the Commonwealth, 
at the relation of Bobert Hendrick against David White^ a 
constable, and the sureties in his official bond. The declara- 
tion was in the usual form, setting out the bond and condi- 
tion, and assigning two breaches. 

First — That White had officially received certain debts 
from the relator, to be collected ; that he had collected the 
money and failed to pay it over. 

Second — That he had so received certain debts to collect 
for the relator, and had failed to collect them when he ought 
to, and could have so done. 

The defendants pleaded, "conditions performed," and 
" non damnificatua!* 

, The case was tried in the County Court, at its November 
term, 1856, when the jury found a special verdict, substanti- 
ally as fpllows : 

That on. the 4th day of October, 1856, the defendant White 
was a constable of the fourth district of Carroll county, and 
that the other defendants were his official sufeties. That on 
that day the relator placed in the hands of WhitCy to be war- 
ranted for, two claims on R, 8. Coleman^ who resided in said 
district, one a note for |4l, the other an -account for |26 50, 
for which claims White executed his official receipt, promising 
to collect or return the claims as the law directs. That on 
the 9th day of October, 1855, more than a year after he had 
80 received the claims, White sued out, from under the hand 
of James Worrell, a justice of Carroll county, two warrants 
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against Coleman, one on each debt. That the warrants were 
made returnable on the same day thej were issued, at the 
house of WorreU, which is in the first district of the said 
county. That ^aid Coleman appeared, according to the man- 
date of the warrants, and made defence on the ground, that 
the claims were gambling debts. That the justice dismissed " 
the warrants, giving judgment that the relator should pay 
the costs. ThxU the relator was not present at the trial, 
and had no knowledge of the issuing and return of the war- 
rants, nor of the trial. Thai within thirty days after the 
trial, the relator, after giving proper notice, applied to the 
justice for new trials, who, thereupon, set aside the former 
judgments, and granted new trials, endorsing an order to 
that effect upon each warrant, and directing the new trials 
to be had at the Grayson Sulphur Springs, in the fourth dis- 
trict, on the fourth Saturday in November, 1855, and deliv- 
ered the warrants so endorsed to the constable, White, with 
directions to return them to the place and day therein named. 
That said Sulphur Springs is a place where warrants are re- 
turned and tried on the 4th Saturday in each month. Tha;t 
the relator attended at the place and time fixed for the new 
trials, with his witnessefi, and a justice of the peace was then 
and there present, ready to try the effuses ; but said White 
did not attend — the warrants were not returned, aiid no new 
trials were had. That the relator attended at the Springs on 
the 4th Saturday in each of the four succeeding months, but 
said White never returned the warrants — never sued out any 
other warrants, but retained the papers in his own hands 
until the expiration of his term of office, and up to the time 
of finding this verdict. Now, if upon these facts the law bo 
for the plaintiff, we find," &c. 

Cook, for the plaintiff, argued, that upon this verdict there 
could be but one judgment. The Code (p. 598, § 13,) makes 
a constable's official receipt prima/acie evidence, after the' 
lapse of six months, that he has received the money due upon 
any claims placed in his hands. Here the officer held the 
claims a much longer period. All we had to do was to show 
his receipt, dated mpre than six months prior toour suit, and 
we made out a prima, fade case. He attempts to rebut this 
by showing his own neglect and misconduct. He did not 
take out'warrants for more than.a year, and when he did so^ 
went out of his own and the defendant's district. The law 
(C. p. 596, § 2,) is explicit, that the warrant shall be made re- 
turnable in the district where the defendant resides. The 
justipe issuing the warrant knd trying the cause cannot be 
presumed .to know the defendant's residence; add we see that 
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he corrected the error as soon as it was brought to his atteu* 
tion. But the constable was bound to apply for a warrant in 
the proper district. The relator was not bound to look out 
of the fourth district. But the constable wholly neglected 
his duty, even after his first error was correctea. The ver- 
dict does not find coUusion between the constable and the de- 
fendant, and we are not at liberty to infer it; otherwise there 
are strong grounds to suspect it. The constable waits more 
than a year before he sues at all — then goes into a wrong 
district ; and when sent to the proper place wholly fails to 
perform his duty. The facts in nowise rebut the jrrima facie 
liability of the officer. It is entirely consistent with all the 
facts proved, that the constable may have received the money 
and failed to act so as to retain it. 

McCamarU^ for the defendant, contended, that the facts 
showed that the defendant; had not received the money, and 
so answered the prima facie case under the 13th section. He 
also labored to show that the relator could not have collected 
these debts, because they were tainted with gaming, and, 
therefore, he had not been damnijied by the officer's neglect ; 
and the second plea was sustained. There was enough in 
the verdict to show that these were gaming debts. 

Cook in reply. The verdict does not show that these were 
gaming debts. That was Coleman's assertion; and that 
question was to have been settled on the new trial. Non 
constat that we could not have shown, the contrary. The 
new trial destroys every presumptioti that such was ihe na- 
ture of the debts. But the constable had no right to exer- 
cise his judgment in the premises, and must do so at his 
peril. His duty was to return the process, and let the jus- 
tice decide. 

The County Court gave judgment for the plaintiflF, for the 
penalty of the bond, to be discharged by the amount of the 
claims. 

Now, at this term of the Circuit Court, ifcCViman^ present-, 
ed a copy of the record with a petition for a supercedeas to 
the judgment;. but Fulton, J., refused iogrfxnio, supersedeas^ 
saying that the judgment was unquestionably correct on both 
assignments of the breach of the condition of the bond. It 
was too clear a case for any interference. 
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AWARD.— PLEADING.— PARTNERSHIP. 

Stuart vs. Hale and otliers. 
Circuit Court of Carroll Co., Va, August Term, 1857. 

Ad award must be certain, final, and mutual, to sustain an action of 
debt. 

One partner cannot sue his co-partners at law, during the continuance of 
the partnership. This is the general rule ; but where a particular por- 
tion of the transactions has been withdrawn from the general business, 
for settlement, and upon .such settlement a balance is found due to one 
partner, he may sue at law for such balance. 

A plea that the plaintiff and defendants are partners, thnt the causes of action 
arose out of the partnership affairs : that the partnership is still in exis- 
tence, not having been dissolved, and that no settlement of its affairs has 
c^ver been made, is good upon demui*rer ; and if the plaintiff relies upon 
a partial settlement he must reply that fact. 

A replication must conform to and support the declaration ; if it does not, 
it will be reeded upon objection, and not allowed to be filed. 

John 6, Stuart brought an action of debt against F, L, 
Hale and eZeveri other defendants, in the Circuit Court of Gar- 
roll county. In his writ and declaration the plaintiff de- 
manded $4,219 80. The declaration contained three counts ; 
but nothing turned upon the second and third counts, which 
were the common counts in debt on simple contract^ one for 
money paid, laid out and expended, the other upon an account 
stated. 

^\\e first was the important count. It stated that certain 
differences having arisen, and being depending between the 
plaintiff and defendants, they, on the 15th day of October, 
1855, entered into a written agreement, whereby two persons 
therein named were to adjust certain matters of difference 
between the parties; and the declaration alleged that the ar- 
bitrators did proceed to make the settlement, and awarded 
that the defendants should pay the plaintiff $4,219 80, which 
the defendants had failed to pay, &c. 

The defendants pleaded nil debit and payment, to which 
the plaintiff replied generally, but nothing turned on these. 
The questions in the cause turned upon two other pleas. In 
the first the defendants craved oyer of the alleged submission 
and award, and pleaded, "tio such atoard,*' Upon oyer the 
operative part of the submission was as follows : 
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" The said P. L. H. and W. L. are to take the books and 
accounts of tho Meiga County, Tennessee & Virginia Mining 
Company^ as kept by John G. Stuart ^ as president thereof, 
and those acting under him, and ascertain from the same 
the amount of money which has been received and properly 
disbursed for said Company, from the 10th of October, 1854, 
the time said Stuart was elected president of said Company, 
up to the present time. But said receipts are first to be ap- 
plied in payment of the amounts due and owing by said 
Company on the October settlement, 1854. Said investiga- 
tion and report, when made, shall determine the amount of 
disbursements and expenses paid out by said Stuart during 
said time herein specified, and for which said Company shall 
be liable under this obligation." And then followed provi- 
sions as to payment. This paper was signed by the defend- 
ants* but not by the plaintiff; but it contained a memoran- 
dum inserted after all other terms, that " this award is to be 
binding on said Stuart as well as upon the said obligors." 

The second plea was in these words : " And the said de- 
fendants, for further plea say, that the supposed debts and 
causes of action in the declaration mentioned and set forth^ 
arose from and out of the transactions, dealings and affairs 
of a certain partnership and firm called and known as ^^The 
Meigs County, Tennessee & Vitginia Mining Ccnnpany,'* of 
which said partnership the plaintiff and defendants were and 
are all members; that thesaid debts and causes of action were 
and are all connected with the affairs and dealings of said 
partnership ; that said partnership is still in existence, never 
having been dissolved, and its affairs and business have 
never been settled and closed ; that it is still carrying on bu- 
siness, and the plaintiff and defendants are still members 
thereof." 

To this second plea the \i\Q\x\i\S demurred, and the defend- 
ants joined in the demurrer. To the first plea the plaintiff 
tendered a speciai replication, which, after referring to the 
submission, is as follows: 

" We (W. L. and F. L. H.) have proceeded to examine, 
state, settle and adjust the accounts of John G, Stuart, and 
the Meigs County, Tenn. &. Va. Mining Co., and find them to 
stand-as follows, to wit: 

The disbursements of said Stuart, incliuling his salary, and 
disbursements for the store, from Octo'r, 1854, 
to October, 1855, to be - - • - - $ 28,174 81 
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Including the disbursements made by McCorHe dc 
Hale, as shown by his books, and mostly sup- 
ported by vouchers and other evidence. 

We further find, that the said Stuart has received, 
as stated by him and the company, in the aggre- 
gate, from the commencement of operations, say 
2d March, 1854, the sum of |34,683 49 

Of this sum of |34,683 49, it appears 
that said Stug,rt had received, prior 
to and at the October settlement, 
1854, the sum of - - - - 8,30T 50 

Leaving this amount, . . - - - 26,3Y5 99 

received by said Stuart during the past year; 

showing this sum of $ 1,T98 82 

as the balance due him for salary and disburse- 
ments for the past year, if we have made no 
errors ; which we reserve to be corrected. 

The said John G. Stuart reports to ua that he has 
expended and disbursed for said company, prior 
to October, 1854, the sum of / 10,''728 48 
and that he has received to that time 
thesuni of - - - - - 8,30T 50 

Which would leave a balance due him 

for that year, of (|2,420 98,) - - - 2,420 98 

Which would make the total sum of - - - |4,219 80 
after deducting his pro rata upon two shares of 
said company. 

This last etaiemeni, up to October, 1854, we make upon the 
statements of said John O. Stuart^ and also from a resolution 
of said company, passed at the October meeting, 1854 : as 
the settlement up to said October ^ 1854, has not been before us 
for investigation. 

The foregoing sum of |1,'798 82 cents we award as being 
due the said John O. Stuart from said company from October, 
1854, to the present settlement, as hereinbefore stated ; all of 
which is respectfully submitted. 

Wq, therefore, further award, that the foregoing receipts 
for money received by said Stuart^ shall be first applied to 
the payment of the amount that may be due upon said October 
settlement, 1854, and after applying said receipts to the 
payment of what may be due upon said October settlement, 
1854, said company shall pay to the said Stiiart the amount 
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due him as shown from the receipts and disbursements in this 
award." 

To the reception of this replication, the defendants objected, 
Gookj for the defendants, in support of the objection. 
Every replication must conform to, and fortify the declara- 
tion. It must ans\f^er the whole of the plea, and if bad in 
part, is bad in the whole. It must be certain, direct and pos- 
itive, and not argumentative, and it must be triable. 1st 
Chitty on Pleading, 61T-18-19. Tried by any of these 
standards, this replication is fatally defective. The count 
alleges an award of the sum of |4,219 80 cents ; upon the 
plea of no atoard, it is necessary to set out the award in hcee 
verba : and in this instance it is necessary to show an award 
for that Very sum ; and if it be not shown, the declaration is 
not supported and fortified, and plaintiff must go out of 
court. Is such an award 'fliet out in this replication? 

This award is good as to the sum of $1,798 82. No ques- 
tion is raised as to that. We are ready to meet the demand 
as to that sum upon the plea of payment. But this is not 
sufficient. The replication must meet the whole plea of 
nul tiel award, ^hat plea goes to the whole count which sets 
out an award for a much larger sum. We contend that this 
replication shows no award of the $2,420 98 cents, which is 
the real mm in dispute in this cause, and that as to that part 
of the $4,219 80 cents, it does not answer the plea, and not 
answering a part, it is bad for the whole. 

Is there any award of the |2,420 98 ? We contend not. 
In the first place^ the matters in relation to which it id now 
demanded, are not in the submission, and it is unnecessary to 
quote authorities to show that an award as to matters not 
within the submission is impotent; but see Martin y, Martin^ 
12 Leigh, 495. The language of the submission expressly 
restricts the authority of the referees to an adjustment of the 
accounts concerning monies "received and properly disbursed 
for said company from the 10th day of October, 1854, the 
time the said Stuart was elected president, up to the present 
time." "Said investigation and report shall determine the 
amount of receipts and disbursements paid out by said Stuart 
^during said time,'* It is true, that between these twp sen- 
tences are found the words, ** but said receipts are first to be 
applied to the payment of the amounts due and owing by 
said company at the October settlement, 1854." Owing to 
whom ? It is not stated in the submission. Those amounts, 
if we are to take the plaintiff's statemerfts as correct, had 
already been ascertained. The purpose of the submission is 
apparent; it was to havean>account of the plaintiff's admin- 
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istration of the affairs of the company while under his man- 
agementy and his administration is shown by the submission, 
to have commenced on the 10th October, 1854, "when he 
was elected president." 

But the arbitrators do not attempt to go beyond the sub- 
mission. They report that plaintiff claims a certain balance 
as due to him upon transactions prior to 11th October, 1854. 
They no where endorse the truth of that claim. Hd procures 
them to make a certain hypothetical, one-sided sl;atement; 
and then tries to convert it into an authoritative decision that 
a given amount is due him. The most that can be made of 
this matter is that they find a certain result to flow from his 
statements, provided they be true. 

But if it be admitted that the transactions prior to October 
10th, 1854, are within the submission, and that the arbitra- 
tors intended to award concerning them, they have failed to 
do so. They have used no language which can be held to 
ascertain any certain sum to be paid on that account ; uor 
have they awarded that any such sum, if payable at all, is to 
be paid to the plaintiff . By an inspection of the award, and 
an ordinarily careful scrutiny of its language, it will be seen 
that the referees well knew how to express themselves when 
they were dealing vrith Jixed amounts, and with the parties to 
this suit. They ao not ascertain any amount to be paid upon 
the accounts prior to October, 1854. And we are left in the 
dark as to the person to whom it is to be paid. Though the 
company might be under liability on this account, non constat 
the plaintiff is the person entitled to enforce that liability. 
It may be that other persons are entitled to those monies. 
The award must be certain, positive and direct. It must 
fix the sum to be paid either upon its face or by reference 
to some other distinct standard. Cauthom v. Courtney, 
6 Grat., 381. Here there is neither. It must be final; 
here the conclusion can only be arrived at by another settle- 
ment, and that settlement as to things which the arbitrators 
distinctly declare that they did not take into consideration. 
This partt)f the awjard falls within the operation of the lan- 
guage of Tucker, P., in Byers v. Thompson, 12th Leigh, at 
page 559 : *^ It wants thd^t finality which is essential to, every 
award. It wants that final determination of the judgment 
which is essential to a decision. It is a suspended and not a 
final judgment, and of course can be no award." The lan- 
guage is precisely applicable to this declaration of the referees. 
To settle the amount, if any, to which the plaintiff may be 
entitled under this branch of the enquiry, would involve the 
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necessity ot a chancery suit, and therefore this replication 
is not triable in this case. 

To hold this an award would preclude the defendants from 
an enquiry, essential to the protection of their interests. The 
plaintiff alleged before the arbitrators that he had expended 
certain large amounts prior tp a certain period, and that up 
to that period he had received only a certain much smaller 
sum. But it does not follow that be is therefore entitled to 
demand the balance from his co-partners. There may be grave 
questions as to the several amounts which each may have 
severally expended and received. They too may have de- 
mands to the payment of which he is equitably bound to 
contribute ; and we should thus be either deprived of all op- 
portunity to be heard, or forced to the settlement of partner- 
ship accounts in an action of debt. 

The replication then setting out an award of an insnf&cient 
character, does not support the count, and ought not to be 
received. 

McCamantj for the plaintiff, in support of the replication, 
and also of the demurrer to the second plea. 

Every reasonable presumption is to be made in favor of an 
award. Armstrong v. Armstrongy Ist Leigh, 491. This doc- 
trine extends as well to the question, whether the award is 
within the submission, as to that of the sufficiency of the 
award itself. It is submitted that that portion of the sub- 
mission which directs the application of the receipts to the 
payment of the claims outstanding at the October settlement 
in 1854, is broad enough to cover the award of the |2,420 98 
cents What receipts are to be so applied? Unquestionably 
those monies received by plaintiff after he became president; 
those monies which came into his hands after the 10th Octo- 
ber, 1854. The effect of such an application of those funds 
would be to increase the balance due him on the final settle- 
ment So the arbitrators evidently understood it : for they 
direct the receipts to be so applied, and then that plaintiff 
shall have payment of the amount due him, as **shown by 
the receipts and disbursements in this award." It is true, 
it would have been more clear and distinct if they had sub- 
Btracted the |2,420 98 cents from the amount of his receipts 
during the year, thereby squaring the account on the 10th 
October, 1854. But what would have been the result? It 
would have left the final balance exactly the sum for which, 
we contend, and which is named in the suit. The intention 
80 to do is apparent upon the face of the award, and the.court 
will give effect to that intention. That amount is made suf- 
ficiently certain by reference to the uncontradicted statement 
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of the plaintiff, whicli the defendants might have controverted 
before the arbitrators, as well as by reference to a resolution 
of the company itself, and when there is anything to which 
clear reference can bo made, it is not necessary to incorporate 
it, totidem verbis y into the award. Macon v. Crump^ 1 Call., 
sfs. This award, then, by necessary intendment, is for the 
full sum claimed in the declaration, and sufficiently conforms 
to the count. 

As to the demurrer to the second plea. We do not deny 
the general rule to be that one partner cannot sue another 
at law during the continuance of the partnership. But there 
are exceptions, and one exception is where a portion of the 
accounts has been separated from the mass, and a settlement 
made of that portion. In such case the partner in whose favor 
the balance is found may sue at law for that balance. Collyer 
on Partnership, book 8, chap. 3, sections 2T2 to 2*75.^ Story 
(m Partnership, 333, in notes, and cases there cited. In this 
plea thtj defendants do not negative any such partial settle- 
ment. We contend that the plea to be good should contain 
the additional allegation that^^no settlement has been made 
touching the matters and things in the declaration set forth." 

Cook in-reply. The demurrer is not well taken. The plea 
affords a complete answer to the count. If the plaintiff relies 
upon any partial settlement, he should reply that fact specially 
in confession and avoidance of the plea. 

Fulton, J. 

At the first blush I was inclined to think that this replica- 
tion set out an award of the entire sum claimed in the count; 
but further examination, and a careful analysis of the paper 
satisfies me that it is an award of only the sum of |1,'798 82, 
the amount due upon the transactions of the year in which 
the plaintiff administered the affairs of the Mining company. 
I am inclined to consider the words of the submission broad 
enough to have authorized the referees to direct payment of 
the prior balance, if they had found that balance to be ac- 
tually due, and du^^ to the plaintiff; and by that fovorable 
construction which we are directed to give to awards, their 
language might be interpreted into a recognition of the 
validity of plaintiff's claim to that sum. But is this allowa- 
ble? An award must be certain. Its very object is to 
define with precision- the rights and liabilities of the parties. 
It is true that a particular arrangement of the items witlx 
which the arbitrators were dealing, would have produced 
the result contended for by the plaintiff. The paper shows 
the elements of such a consummation. The arbitrators 
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might have directed, in terms, that .a sum of ^2,420 98 cts. 
should have been deducted from $26,376 99 cents, the amount 
of his receipts during the yeair, and applied to the payment 
of the balance alleged to be due on the 10th October, 1854, 
and the result would have been to increase the balance in 
his favor up to the very sum which the plaintiff demands. 
But have they done this ? I think not. It is contended that 
the ifUeniion so to do is apparent upon the &ce of the award. 
I cann ot discover it The arbitrators are cautious ip their 
statement of this part of the transactions. They inform us 
that it is made upon the plaintifiTs information, and that the 
subject matter upon which he gave them such information 
was not before them /or investigation. Moreover, inten- 
tion is»a very dangerous ground to go upon in the exposition 
of an* award ; a decision which ought to be expressed in clear 
and unmistakable terms. When we enter into the consider- 
ation of an arbitrator's unexpressed intention, we enter a 
pathless forest, and it is hard to tell where or how we shall 
emerge* An award cannot be argued out^ the object of a 
reference is to do away with all argument and questions of 
intention. 

But, however clear the right of the referees to look into 
the transactions piior to October 10th, 1854, and however 
manifest their intention to adjust those transactions, they 
certainly have not effected that purpose. They have not 
specified any sum as being due upon these transactions; still 
less have they declared any sum to be due to the plaintiff in re- 
gard to those dealings. His outlays during a particular period 
may have exceeded his receipts, and yet he may not be enti- 
tled, on that account, to claim anything from his co-partners. 
There may be demands to whi(;h he is liable, which will 
offset his claim. It may be remarked, that the language in 
which this claim is alleged to be set up, does not amount to 
an acknowledgment of debt. He only/eported to the arbi- 
trators that his expenditures amounted to a particular sum, 
and his receipts to a smaller one; but even he does not 
claim that they owed him the balance, or if he did make 
such claim, the arbitrators do not state it. Even if he did 
80 claim, the referees do not fix any amount: a further settle- 
ment and computation only can fix that amount. Another 
course must be adopted to adjust those items. Ori this head 
the award lacks that finality and completeness essential to 
its validity. 

Nor is this uncertainty removed by reference to any 
standard which can supply the omission. It is true that an 
award may be held sufficiently certain when it refers to some 
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Qther document, or fixed standard. In this case there is 
mention made of a resolution of the company ; but we know 
not what resolution, neither its character nor purpose; and 
it is not made part of the award. 

On the whole I can find no award for more than the 
|1,798 82 cents. To be pjood, the replication ought to have 
shown an award for $4,219 80, and not doing so must be re- 
jected. 

I also think the demurrer to the second plea must be over- 
ruled. No question is raised as to the general rules on this 
subject. The plea presents a good answer to the count: to 
obtain the benefit of a partial settlement the plaintifi* should 
have replied the fact specially. The defendants are not held 
to negative the exceptions to the general rule. But such a 
special replication could only bring out the award, and thus 
we should again meet the question already decided. 

The plaintiff in this action ought to go only for the smaller 
sum, which he is undoubtedly entitled to, and will recover, 
unless it has been paid. 

McCamant asked that the pleadings might be set aside, 
nnd leave given him to file an amended declaration, which 
was ordered, the otlysr side consenting — the plaintiff to pay 
costs of all the pleaaings thus set aside. 



EVIDENCE— CONFESSION. 

United States v. Cooper, 

District Court for Western Virginia, at WythevillOi October Term 1857. 

Confessions made to a justice of the peace, while officially engaged in 
the examination of a criminal charge, are inadmissible, if obtained by 
any inducement held out by the justice. 

A prisoner having 'been once induced, by improper influences, to make a 
confession, no other confessions of a like character, though made at a 
subfTequent time and to different persons, are ad'missible, even when vol- 
untarily made, unless it be shewn that the prior improper influence has 
been reAoTcd, either by an explicit and distinct warning, or some other 
equally cogent means. 

At the October term, 1857, of the District Court of the 
tlnited States for the Western District of Virginia, at Wythe- 
yille, an indictment was found against James UoopeVj charging 
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him with abstracting and embezzling certain letters, taken by 
him out of a mail bag; he being a mail carrier. Plea, not 
guilty. The prisoner is a boy, fifteen years old. 

jP. B. Miller j United States District Attorney. 

Floyd^ Cook and Brown for the priswier. 

Robert F. JDorton was the first witness called for the prosecu- 
tion, and he testified, in substance, as follows : " The prisoner 
was a mail carrier on a route leading through Scott county, and 
he carried the mail from Fattens ville to Rye Cove in that 
county. I am a justice of the peace for Seott county. On the 
27th May last, the post-master at Rye Gove came to me, and 
said that the mail had been robbed, and applied for a warrant 
against the prisoner. I conclu(fed to go to the post office before 
issuing a warrant. I did go, and found the prisoner there in 
custody. I examined the mail and mail bag. There was a hole, 
or opening in the bag ; 'and three or four letters were in a very 
confused and improper condition, having evidently been opened. 
I said to the prisoner, " Mr. NichoUs (the post-master at Pat- 
tonsville) never put up the mail in this condition. It is a very 
plain case. You might as well confess the whole matter. It 
will not make the case any worse for you. Thereupon, he said 
that he had taken the letters out of the mail bag, and that he 
took them out to get money." 

The prisoner's counsel immediately objected to this testi- 
mony, and moved the court to exclude from the jury all evi- 
dence of confessions obtained under such circumstances. They 
relied upon Smith's case 10th Grattan, 734. Before deciding the 
question, the Court propounded some questions to the witness, 
from which it appeared uncertain whether the warrant was ac- 
tually issittd before the confessions were made or not ; but the 
boy was in custody. It was also left uncertain whether the- 
prisoner knew that the witness was a justice or not ; but the 
witness distinctly stated that he was acting in his official capa- 
city, and investigating the charge when the confessions were 
made. 

Brockbnbrough, J. 

The rules relative to the admission of confessions in criminal 
cases are well known to the profession. It has long, been held 
that a free, voluntary confession is the most clear and satisfac- 
tory evidence of guilt. But to produce this effect, the confes- 
sion must be strictly of the character I have mentioned. Such 
is the infirmity of human nature, in circumstances so distressing* 
aa those which often surround a prisoner, that men have been 
known to make false confessions, under a hope of ultimate escape. 
It has therefore been wisely and mercifully settled that such 
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evidence is to be received with very great caution. If indeed 
either by threats of injury, of hopes of benefit, made or held 
out by others, standing in certain relations towards the prisoner, 
or the offence, then the confession hiust be rejected. 

Among the rules most carefully elaborated, and strictly en- 
forced is this : that if the confession have been made to a per- 
%on in autJiority Sn the premises, and have been induced bj any- 
thing said or done by such person, calculated to excite either 
hope or fear in the prisoner's mind, then the confession is inad- 
missible. It has always been understood, without a dissenting 
voice, that a justice of the peace engaged in the official investi- 
gation of a criminal charge, is a person in authority in regard 
to such charge. In regard to persons bearing that character, 
too much care cannot be exercised to prevent them from this 
reprehensible tampering with parties arraigned before them. In 
this case, certainly the rule ought not to be relaxed, when we 
look to the prisoner's extreme youth, and the pretty plainly ap- 
parent fact that he does not at any rate, possess more than ^a 
very moderate share of intellect. I should have no hesitation 
in rejecting this testimony if it were not for the bearing of the 
decision of the Court of Appeals of Virginia in Smith*8 case. 

In that case the prisoner made an explicit and important con- 
fession to the person to whom he was an apprentice, and that 
person was also a justice of the peace ; but he was not engaged 
in the investigation of the offence, and had nothing whatever to 
do with the prosecution. It was contended that both in his 
character of master and o justice, this person was a person in 
authority, in the meaning of the rule. He induced the prisoner 
to make the confession. It was objected to, but the Court of 
Appeals decided that the confession was admissible. I cannot 
concur in the propriety of that decision. I think it goes a bow- 
shot beyond all the fortner authorities. Moreover, it is to be no- 
ticed' that the court was divided. It was a decision by three 
judges against two. If I were a Circuit Judge of Virginia, I 
should give the Court of Appeals m opportunity, if possible, to 
revise the decision. But in the capacity of a Federal Judge, I 
am bound by the decision. By the Act of Congress under 
which I derive my powers, the law of the State wherein the 
Court is held is made the rule of its decisions ; and it is well 
settled thai the judgment of the supreme judicial tribunal of a 
State is the authoritative exposition of the law of that State. 
I Would therefore be bound by the decision in Smith's case, if I 
did not think the case at bar could be distinguished from that 
case. ~ "~ 

And I do think it is clearly distinguishable. This case con- 
tains the important element, wanting in Smith's case, that here 
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the justice was officially engaged in examining the very charge 
in relation to which he induced the prisoner to make the con- 
fession. He was undoubtedly a person in authority in the prem- 
ises. I do not consider it material to enquire whether the war- 
rant of arrest had actually emanated, before the confession was 
made. The prisoner was confronted with his judge and his ac- 
cuser ; and his conduct was the subject of a pending enquiry. 
Nor do I deem it important to enquire into the fact as to his 
knowledge of Mr. Dorton*8 official character. At the most this 
is an open question, and the prosecution ought to remove all 
doubt as to the fact, for before the confession can be received, 
the United States must show the propriety of its admission. I 
think I am not only justified in presuming that the prisoner did 
know that Mr. Dorton was a justice, but that I am bound so to 
presume in the absence of proof to the contrary. The evidence 
must be excluded. 

Mr. Nottingham, the jailor of Scott county, was introduced, 
and said, ^* I know nothing of this case, except from confessions 
made to me by the prisoner, after he was committed to prison. 
He was confined in my jail on the 27th day of May last, and 
remained there till the 6th of September, and during that time 
he made several different confessions, relative to this matter." 
The prisoner's counsel objected to the admission of these confes- 
sions, until it should appear that full and fair warning had been 
given to the prisoner as to the effect of his confessions. They 
contended that when it has once been shewn, that the prisoner 
has been improperly induced to make a confession, no subse- 
quent confession, though made at other times and to other per- 
sons, can be used against him, unless .it be shewn that his mind 
has been completely relieved of the improper influences formerly 
operating upon it. The Court enquired of the witness whether 
he had warned the prisoner of the consequences of his confes- 
sions. He answered that he had not, but had only told him 
"that it was a Penitentiary offence." He further stated that 
the confessions made to him were substantially identical with 
that nfade to the examining justice. He could not state the ex- 
act time at which the first confession was made ; but thought it 
must have been soon after the prisoner came into custody. 

Broceenbrough, J. 

A good abstract of the law on this point is found in 1st Green- 
leaf on Evidence, Section 221. I there find the rule laid down 
on satisfactory authority, to be, that where improper means have 
once been used to induce a confession, which has therefore been 
rejected, a subsequent confession cannot be received, unless it 
appear that the influence of those improper means has been tO" 
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tally done away with. From lapse of time, or other circum- 
stances and facts, the influence of former inducements may be 
presumed or proved to have ceased ; but " in the absence of any- 
such circumstances, the influence of the motives, proved to have 
been ofi'ered, will be presumed to continue, and to have produ- 
ced the confession, unless the contrary is shown by clear evi- 
dence ; and the confession will therefore be rejected. 

Applying this rule to this case, there can be no doubt as to 
the result. It is not pretended that any warning was ever given 
to this boy, after he was imprisoned, which was on the same day 
that he made his original confession, already rejected. A suflS- 
cient period of time had not elapsed to raise any presumption 
of freedom from improper influences ; and this case aff'ords an 
excellent illustration of the necessity for such a restriction. 
This boy has been improperly induced to make a confession 
He could not know that such an admission could not be given in 
evidence. He considered his fate sealed by his former declara- 
tions ; and, in the deaperation of his condition was ready to open 
his heart to any one who would listen to him. It would be 
cruel oppression to permit such admissions to go in evidence. 
Mr. Nottingham must stand aside. 

Robert Gibbony, Deputy Marshal of the District, was called 
to the stand. , He said that on the 6th September, he took the 
prisoner out of Scbtt jail, and removed him to Wytheville, From 
Estillville to ^bingdon he travelled with the prisoner in a bug- 
gy. On the way the prisoner made confessions to him, similar 
to those spoken of by the other witnesses. The witness gave 
prisoner no caution, but suff'ered him to talk as he pleased, using 
no efibrts to extract anything from • him ; and his statements 
were voluntary so far as this witness was concerned. 

Brockenbrough, J. 

This evidence falls within -the same category as that of the 
jailor, and must share the same fate. 

There being no other evidence, the jury without leaving the 
box found the prisoner not guilty. 
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"We publish the iaccomp«inying correspondence as it presents on both sides 
very able views of a very interesting question. The importance of the sub- 
ject discussed must be our apology for the lengthy space it occupies. — [Ed- 

Richmond, August 5, 1857. 

Sir — The Secretary of the Commonwealth has submitted to 
me the papers relating to the election of a Judge on the 23rd 
ult., in the Seventeenth Judicial Circuit, with a request that I 
would give an opinion as to the extent and character of the 
powers vested in the Governor in respect to the same. 

It appears, by the certificate of three of the Sheriffs of the 
counties in the circuit, that Mr. Fulkerson has been elected — 
the terms of the certificate being substantially in the language 
of the return required by the Act of Assembly — (Sess. Acts, 
1852, ch. 69, §8.) 

It appears, by the certificates of four of the Sheriffs of the 
counties of the Circuit, that Mr. Stras has been elected Judge. 
The form o{ the certificate is the same. 

There is one peculiarity in each of these certificates. In the 
body of each the names of all the Sheriffs assembled are set 
out, as if it were intended all should sign — showing the difference 
of opinion of all the Sheriffs upon the question of return. 

The certificate, signed by the four Sheriffs, to the election of 
Mr. Stras, has appended to it, on the same sheet, a paper signed 
by the same parties, that Mr. Fulkerson is elected — if all the 
polls from Lee county are to be counted — but that, thinking 
that the poll from seven of the precints of that county are not 
legally certified, they have rejected and not counted them, and 
thus have given the return to Mr. Stras. 

The objection to the poll at one of the precincts is, that it is 
not certified by the Conductor, though it is by the Commission- 
ers ; and to those at the others, that they are neither certified 
by Conductors or Commissioners. Upon inspecting the poll 
books for these precints, I find that there were Conductors and 
Commissioners sworn for each precinct, according to law ; that 
the polls are taken in the usual form, under a suitable caption ; 
and that the clerk has sworn, (as appears of record,) that the 
polls were fairly and properly taken according to the Usts made 
out. 

It is true, that the law requires the Conductors and Commis- 
sioners to certify the correctness of the poll. This must be, 
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as it has ever been, construed as directory, but not essential to 
the validity of the poll. It was never designed to defeat the 
popular will by a deficiency in formalities, which the law only 
prescribed to secure its full and free expression ; and however 
important these may be, it would be monstrous to set aside the 
voice of the people, because a public oflScer failed to do his duty. 
This would be to put the form before the substance, to prefer 
the shadow to the reality. 

I anf therefore, decidedly of opinion, that upon the returns 
of the Sheriffs, with the facts stated by the majority, and the 
poll books themselves, there was no ground for the returning 
officers to declare Mr. S. as elected. 

Nor was there, in my opinion, any power vested in the Sher- 
iffs to reject the polls, which the Sheriff of Lee carried with 
him to their place of meeting. By carrying them he recognized 
them as polls which must have been delivered to him by the 
conducting officers at the precincts. See ch. 7, § 9 ; eh. 8, § 3, 
ef Code of- Virginia. 

Chapter 8, section 1 and 2 gives no power to the Sheriffs to 
decide upon the validity of a poll, but only a power to strike 
from the polls any votes which the law directs to be stricken from 
the same. This is a power to purge — not to reject^ the poU. 
The power to do the one, not only does not include the other, 
but would seem to exclude it. 

It is true, th^ if there were no evidence, either on the face 
of the poll-book, or aliunde^ to satisfy the conducting officer at 
the Court House, that it is a poll, legally taken, he may disre- 
gard it, but he must do so in the absence of all evidence, either 
adduced, or to be obtained, that it formed a part of the expres- 
sion of the will of the electors. No technical objection will 
suffice to protect him from the censure of setting aside the pub- 
lic will by his own fiat. 

I think, therefore, that the sheriffs there assembled could not 
disregard the polls from the precincts of Lee county, because the 
Sheriff of that county authenticat()d them, by their production, 
and he had no sufficient ground to have rejected them. 

It appeared to him, and to them all, that a conductor and 
commissioners were sworn to do their duty. It was 'to be pre- 
sumed that the sworn duty was performed, until the contrary 
was shown. The oath of the clerk, who recorded the votes 
taken, that they were regularly taken, and the certificate of Ijie 
Justice, to the affidavits of conductor, commissioners and clerk, 
afforded the sti'ongest evidence that these polls were legal, 
though not certified as the law directs. 

The facts are agreed by all the she'r JTs, that Mr. Stras is 
elected only by rejecting a large number of legal voters, who, 
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if counted, would give the election to Mr. Falkerson. 

Shall the Governor commission Mr. Stras ? I am decidedly 
of the opinion, that he is not bound to do so — ^and that he has 
no right to do so. 

1st. He is not hound to do so. 

The return is not given to Mr. Stras according to law. I 
doubt very much, if a majority of the Sheriffs can give the re- 
turn, under the circumstances of this case. But even if they can, 
they have given it subject to the law upon the facts agreed — 
and it must be taken in that way — and if so, as I have indi- 
cated, the law is against Mr. Stras's claim to the ofSce. 

2nd. He has no right to commission him. " For each circuit 
a Judge shall be elected hy the voters thereof.'' Const, of Va. 
Art. t), §6. Upon the facts certified by the Sheriffs favorable 
to him, it cannot he said that he has been elected by the voters of 
the circuit, 

" Judges shall be commissioned by the Governor." Const, 
of Va., Art. 6 § 14. " Commissions and grants shall run in 
the name of the Commonwealth, and be attested by the Gover- 
nor . * Id. Art. 5. 

A commission is the delegation of official trust. A commis- 
sion to Mr. Stras would be the delegation by the Commonwealth 
of judicial power, to him as the elect of the voters of the cir- 
cuit. The commission is the result of the election. The elec- 
tion is the ground of the commission. How can he have a 
delegation of Judicial power from a State, whose constitution 
declares him not entitled ; unless it be obtained by a breach of 
trust, awarded in her name, by him whose attestation alone 
gives her commission its force and its validity ? 

To the Governor has been entrusted the power to grant her 
commission. In attesting it^ the duty is imposed upon him, to 
see that he who claims it^ i^entitled to it under the Constitu- 
tion and laws of the State. ^ In tjhis case, he cannot so attest, 
and unless he is compelled |o ^execute the mandate of the return 
of the sheriffs, the discretibn to refuse to do so, gives him full 
power to judge upon the propriety of granting the commission 
to him who has received their return. 

The return, when it is certain^ is only prima facie. This 
was the extent of the power of the sheriffs. (Acts 1862, ch. 
59, §§7, i. ; referring to Code of Virginia ch. . 8, giving like 
power in the two cases.) The power to commission, includes 
the power to pass upon the validity of a certain return. Where 
it is uncertain and double it includes a power to decide upon 
the facts stated, or adduced, in respect to it. It is a function 
conferred by the Constitution, not prescribed by law; not 
4 
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merely ministerial, in obedience to the return of the sheriffs in 
pais. 

The Governor " shall take care that the laws be faithfully 
executed ;" and shall commission judges. Can it be supposed, 
that, with the evidence upon the face of the paper on which the 
uncertain return is written, that^the laws have not been faith- 
fully executed, and that a return has been given to one not 
elected under the Constitution, the Governor is bound or would 
be justified in granting a commission in violation of law and 
Constitution ? 

In confirmation of this view, I may adduce the fact, that, 
while the Constitution provides for a conte ted election in the 
case of a Governor, it makes no provision for any other case, 
while it gives to him the power and imposes the duty of grant- 
ing commissions to all other oflScers. And moreover, while the 
law provides for a contested election in case of ^a justice, sheriff 
and constable before a court, there is no provision for a con- 
tested election as to the office of judgD. Can these omissions 
in the Constitution and laws be otherwise explained, than by 
attributing to the framers of both an intention to give to the 
power to commission the function of supervising and deciding, 
m connection with the sworn duty to take care of the faithful 
execution of the law, and to support the Constitution ? 

If this construction be not given, then it results ♦hat in res- 
pect to the important office of judge, the Governor is bound to 
obey the return of the sheriffs, made at the informal and hur- 
ried meeting the law prescribes, though the commission he 
grants is to a person never elected under the law, and holding 
the office against the authority of the Constitution ; and he 
may know it, 

1 think, therefore, the Governor is not bound, nor has a right 
to grant a commission to Mr. Stras. 

B ut can he commission Mr. Fulkerson ; or order a new elec- 
tion? 

If there has been an election by the voters of the circuit, the 
person elected has 9, right ynder the Constitution, to the com- 
mission, and they have a right to him as their judge. The Gov- 
ernor cannot set aside a valid election, nor take away a judicial 
office from one constitutionally elected, and then make procla- 
mation for a new election. 

If, upon the proofs as to the rejected polls in Lee county, 
either by the certificates of the commissioners, conductors, or 
olbers, the Governor shall be satisfied, or without further proof, 
is satisfied, that those polls represent a part of the legally ex- 
pressed voices of the voters of the Circuit,, then, upon the 
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agreed facts, certified by all the sheriffs, he will be authorized 
to commission Mr. Fulkerson. 

If, however, the Governor shall be unable. to satisfy himself 
that either gentleman has been elected, he may be compelled to 
refer the election to the people again, upon the ground, that, 
owing to the imperfections of all human institutions, the right 
cannot be ascertained. The novelty of the question presented 
in this case would make me hesitate more than I have done, ex- 
cept for the necessity of a speedy decision. I believe the views 
I have expressed will be found best to preserve inviolate the 
provisions of the Constitution,, the substantial requirements of 
which should never be made to yield to forms, devised by the 
law as means to the attainment of constitutional ends. To sur- 
render in this case any of these requirements to the forms pre- 
scribed by law, would defeat the popular will, to which the Con- 
stitution gives the supremacy. Between the two, I must bow 
to the greater. 

I am, with high respect, your friend, 

J. R. TUCKER. 

Hon. H. A. Wise, Governor of Virginia. 

I approve of the reference, by the Secretary of the Com- 
monwealth, in my absence, of the questions arising under this 
election, to the Attorney General : and I fully concur in the 
reasoning and conclusions of his opinion. That there has been 
a legal election, in this case, all the Sheriffs certify, and it is 
not rightfully within the power of the conductors, or of the 
commissioners, or of the sheriffs, or of the Executive, or of all 
these combined, now to set it aside either in whole or in part. 
No mpre failure of ministerial and executive oflScers id do their 
duty can either vitiate or nullify the votes of the people to 
elect a judge or other officer, if they, being legal voters, did in 
fact, at the time and places, and in the manner prescribed by 
law declare their votes. To have their votes returned and 
counted, is as much a right and as sacred as the right to vote 
according to law. Of neither right can any power in Virginia 
deprive them, by acts of either commission or omission ; and 
neither depends on the acts of ministerial or executive officers. 
That the legal voters, at the precincts of Lee county, the polls 
of which' have been rejected by four of the sheriffs, did so de- 
clare their voices, I am satisfied, from the returns and certificates 
which have been made. The votes were legally taken, of legal 
voters, but the polls merely were not properly certified. The 
officers, conductors and commissioners, at some of the precincts, 
have incurred penalties, but the legal voters are not thereby to 
lose their votes actually polled. There being sufficient evidence, 
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on tlie face of the certificates and polls returned, to satisfy me 
that a majority of the legal voters, on the day, at the places, 
and in the manner prescribed by law, did vote for Samuel V. 
Fulkerson, and that he was duly elected a Judge for the 17th 
Circuit of the Commonwealth — I, in the absence of special 
statute to regulate a contested election in such case, and aoting 
under the general power of the Executive to " commission 
Judges" and to "take care that the laws be faithfully executed," 
order a commission to be issued accordingly to the said Samuel 
V. Fulkerson. 
August 8th, A. D., 1857. HENRY A. WISE. 

Here follows the substance of the letters already published, by- Judge Rob- 
ertson, in reply to the opinion of the Attorney General. — Ed. 

HAVE WB A JUDGE IN THE SEVENTEENTH JUDICIAL CIRCUIT. 

One there is certainly, de facto^ actually holding a commis- 
sion from the Commonwealth. But a commission is not neces- 
sarily valid, though issued in the name of the Commonwealth 
and attested by the Governor. It is essential to its validity that 
it should be given to one having a lawful title evidenced by le- 
gal proofs, in the language of the Attorney General, " entitled 
to it under the Constitutian and laws of the State,** 

Whether Mr. Fulkerson, then, is rightfully a Judge, is an 
open question. That it is one of great difiSculty as well as no- 
velty, the reference to the first law oflScer of the State, his elab-. 
orate opinion VLWti acknfowledged hesitation sufficiently evince ; 
while the latitude and startling character of the doctrines and 
conclusions maintained in' solving it, cannot fail to excite serious 
apprehensions in all who justly appreciate constitutional limita- 
tions of executive power. 

The facts of the case are few and simple ; the law, so far as 
it goes, however defective, is perfectly unambiguous. Whence, 
then, it may be asked, arises the difficulty ? It is caused by an 
alleged irregularity in the conduct of the election, for which the 
law has provided no special remedy, and the attempt of the Ex- 
ecutive to supply one, by .a forced and unwarrantable construc- 
tion of the constitution and laws. 

I adopt, without repeating it, the statement of the case as 
made by the Attorney General. In An elaborate opinion he ad- 
vised, that the Governor could not lawfully/ commission Mr. 
Stras ; hut that he might lawfully commission Mr. Fulkerson^ 
"if, upon the proof as to the rejected polls in Lee county, either 
by certificates of the commissioners, conductors, or others, or 
without further proof, he should be satisfied that those polls rep- 
resented a part of the legally expressed votes of the voters of 
the circuit." 
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But for the decided opinion, officially given bv the Attorney 
General, to the contrary, and concurred in by the Governor, it 
would seem that the refusal of a majority of the returning officers 
to give the return to Mr. Fulkerson was alone an insurmounta- 
ble bar to a lawful commission in his favor. It will not be de- 
nied, perhaps, as a general rule, that the copimission should be 
in conformity With the return. The present case, however, is 
regarded as an exception. Irregularity and misconduct are im- 
puted to the ministerial officers, sufficient in the estimation of 
the Executive, to vitiate their official proceedings. Alluding to 
the uncertified polls, the Attorney General says : 

'^ It would be monstrous to set aside the voice of the people 
because a public officer has failed to do his duty.'* 

And the Governor pronounces sentence of condemnation in 
terms still more decisive and unqualified ; he says : 

'^ The votes were legally taken, of legal voters, but the polls, 
merely, were not certified. The officers^ conductors^ and com 
missionerSf in some of the precincts, have incurred penaUieSy 
but the legal voters are not thereby to lose their votes actually 
polled." 

Thus relieved from all obligation ta respect the acts of the 
ministerial officers, the omitted certificates of the conducting of 
ficers were, in effect, supplied or dispensed with, the duly certi- 
fied return disregarded and annulled, and Mr. Fulkerson, having 
the return of a minority only of the sheriffs, was appointed — 
more properly speaking, elected — and commissioned by the Ex- 
ecutive. The officers mipeached may, very possibly, merit -the 
censures of their superiors ; but, on the face of the proceedings, 
as stated, there hardly seems sufficient ground in strict law, or 
common charity, for the imputation of misconduct— or even of 
error. 

ALLEGED MISCONDUCT OF THE CONDUCTOB AND COMMISSIONERS. 

It is true, as the Attorney General remarks, that the law re- 
quires these officers " to certify the correctness of the poll." 
The design of the provision obviously was to prescribe the mode 
of authentication — but none can suppose that any obligation 
was thereby imposed upon them, to certify the correctness of 
any poll to which there existed a just exception. On the con- 
trary, every sheriff*, or other officer, &c., before he commences 
taking the poll, is required* to take an oath, '^ to make a true 
return of tne result. of the election;" (Code, ch. 7, § 10 ;) and 
subjected to a heavy penalty for making a false certificate or 
return, (lb. § 17.) Having then the undoubted right — bound, 
indeed, by duty and conscience, to withhold their certificats, if 
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there existed, in their opinion, a sufficient cause for so doing, 
such cause ought to be presumed, in accordance with the rule in 
favor of public officers, that all acts within the scope of their 
authority shall be presumed to have been lawfully done unless 
the contrary appear. 

ALLEGED MISCONDUCT OF THE RETURNING OFFICERS. 

The proposition that the sheriffij have no power to reject a 
poll or decide on its validity, if confined to a poll duly certified, 
may be admitted to be correct. In reference to their action, 
valid or voidj is always a settled question, ascertained by mere 
inspection. If duly certified it is ipso facto valid ; if other- 
wise, it wants the legal evidence of authenticity, and is as to 
them, no poll. 

It is hardly accurate to say that, in disregarding the polls 
from the seven precincts of Lee, they rejected them. These 
polls had already, in the eye of the law, been rejected by thoSje 
whose duty it was to know their correctness. If by rejecting 
(as it is called) an uncertified poll, the assembled sheriffs decided 
on its validity [invalidity qu ?~\ would they not more strongly 
decide on its validity by receiving it ? Undeniably — and then 
the argument proves too much — for it proves that they could 
neither reject nor receive. 

But in truth, neither reception nor rejection infer any decis- 
ion or validity, in the sense in which the term is here implied ; 
and the error into which the Attorney General, it is humbly 
conceived, has fallen, results from confounding validity with au- 
thenticity — terms essentially distinct. A record grant or other 
instrument, may be valid, but unauthenticated ; or, as perhaps 
is the commission before us — ^may be authentic, yet not valid. 
The question of authenticity is always, of necessity, presented 
to the returning officers ; the question of validity never. That 
belongs, by express statute, and exclusively, to a different class 
of officers — those who conduct the election — while the only 
functions conferred on the returning officers, are those of com- 
paring the polls lawfully before them, striking off illegal votes, 
and ascertaining, declaring, and deciding who is the person 
elected. They have no no more power to receive an unauthen- 
tic poll than to reject one legally authenticated. 

Further to justify this censure, the Attorney General says : 

'* Nor was there, in my opinion, any power vested in the 
sheriffs to reject the polls, which the sheriff of Lee carried with 
him to their place of meeting. By carrying them he recognized 
them as polls which must have been delivered to him by the 
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conducting officers at the precincts. See ch. 7, § 9 ; ch. 8, § 3, 
of the Code of Virginia/* 
And again : 

" It is true, that if there were no evidence, cither on the face 
of the poll-book, or aliunde^ to satisfy the conducting officers at 
the Court House, that it is a poll, legally taken, he may disre- 
gard it. 

'^ I think, therefore, that the sheriffs there assembled could 
not disregard the polls from the precincts of Lee county, because 
the sheriff of that county authenticated them by their produc- 
tion^ and he had no sufficient ground to have rejected them." 
These arguments hardly require refutation. 
Is it not most extraordinary that the power to "disregard" 
an uncertified poll, which is denied to the sheriffs in full assem- 
bly upon the plea that in so doing they would usurp the un- 
granted power of deciding on its validity, should be gratuitously 
ascribed to the single sheriff at the Court House, whose humble 
function it is to receive and carry the polls to their place of 
meeting ? He, one of the conductors, and one also of the re- 
turning officers, acting now as a mere carrier, constituted an in- 
termediary judge between these two classes to revise and reverse 
the acts of the former, and to intercept and control the actions 
of the latter — ^nay, of the Governor himself, if there be any 
limit to Executive supremacy — by rendering authentic and valid 
what he carries and produces^ and unauthentic what he chooses 
to " disregard" and suppress. With power to disregard or rat- 
ify as there may or may not be evidence, either adduced or to 
be obtained — " on the face of the poll-book^ or aliunde^ to sat- 
isfy HIM, that it is a poll legally taken. And the assembled 
sheriffs whose province is usurpea, and whose functions are thus 
superseded, are to be reprimanded and punished, because instead 
of relying on the acts of those whose official certificates are re- 
quired by law as the means — the sole means— of affording them 
authentic information, they did not resort to the supposed opin- 
ion and implied authentication of one having no authority to 
authenticate — ^implied from the fact that the poll was carried 
hy him to the place of meeting, and the supposed fact that it 
must have been recognized by him as a poll delivered to him by 
the conductors. 

But they should have known, it seems, that certificates to the 
correctness of the polls were mere matters of form. The law 
requiring them, says the Attorney General, " must be as it has 
ever been, construed as directory^ but not essential to the valid- 
ity of the poll." 

The returning officers had little knowledge probably of the 
refined distinction between the terms directory and essential, as 
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applied to the commands of the law ; nor of their authority on 
that ground to dispense with the performance of a duty imposed 
on the conductors under a heavy penalty, and the sanction of 
an oath. 

But these are hy no means the only grounds relied on to 
prove the misconduct of the "ministeriar* by the "Executive" 
officers. 

The form and caption of the polls, the opinion of the sheriff 
who carried them, founded on the fact that the conductors and 
commissioners were 8Wom^ nay, the certificate of the magistrate 
to their affidavits, are gravely relied upon as the strongest evi- 
dence of the legality of polls, which the conducting officers 
failed to certify, and the returning officers declined for that rea- 
son to respect ! The Attorney General, in order to eke out the 
legality of the polls, is driven to rely on the presumption^ that 
the conducting officers were sworn to do their duty — and, there- 
fore, must be presumed to have done it — forgetting that he had 
himself charged them with a neglect or failure of duty, in omit- 
ting to certify : from which charge this legal presumption ought 
to have protected them. There is great facility manifested in 
this application of the doctrine of presumption. 

And is it not putting the case quite too strongly to say, that 
upon the returns of the sheriflFs, with the facts stated by the ma- 
jority, and the poll-books themselves, there was no ground to 
declare Mr. Stras elected ? The Attorney General, will him- 
self on further reflection admit, that the want of the certificate 
required by law to certain polls — which polls were indispensable 
to the election of Mr. Fulkerson, was some ground at least if 
not a conclusive one, for returing his opponent, who had the 
majority of legal votes duly certified in his favor. 

But the clerks it seems, has sworn that the votes were fairly 
taken. For aught that appears, the objection to certify the 
polls might have been founded on the error or fraud of the clerk 
himself. But supposing his conduct unexceptionable— and there 
is no ground for the slightest suspicion that it was otherwise — 
he had no more power to authenticate the polls than the sheriff 
who carried them, or the magistrates who certified their affi- 
davit. 

Besides the objections just examined, the return is assailed 
on various other grounds. 

ALLEaBD ILLEGALITY OF THE RETURN. 

At the very threshold an assertion is made, and a doubt 
suggested, which, if well founded, shows that there is indeed 
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no title in either Mr. Fulkerson or Mr. Stras. The passage 
is as follows : 

'' The return is not given to Mr. Stras according to law, I 
doubt very much, if a majority of the sheriflfs can give the 
return, under the circumstances of this case." 

The rule laid down for the construction of statutes, (Code 
^v}6j § l'3'O 'Aa^ authority given to three or more public officers 
is^ven to a majority unless otherwise expresdy declared^ would 
seem sufficient to remove this doubt ; but if not ; if the re- 
turn of the majority does not justify a commission, clearly 
none can be founded on that of a minority. 

And let it be that the return is not according to law ; must 
not the blow which would prostrate it strike down the sole 
prop, frail as it is, on which the authority of the executive 
to^ issue any commission whatever can be supported ? It 
might possibly be argued, with some plausibility, that a re- 
turn merely voidable for error of judgment, would put the 
governor in possession of the case, and that having it pro- 
perly before him, he might grant a commission in accord- 
ance with his own views of the law and the facts. But if 
roidfor want of authority, it is as no return; if no return, 
no election — for a return is an^essential ingredient to consti- 
tute a complete election — if no election, no commission ; for, 
as the attorney general says : *' The commission is the result 
of the election " — the election the ground of the commission" 
To commission in such case is to elect. 

FACTS agreed; alleqed uncertainty op the return. 

Again, it is said, "The facts are agreed by all the sheriffs, 
that Mr. Stras is elected only by rejecting a large number of 
legal voters, who, if counted, would give the election to Mr. 
Fulkerson." 

This supposed agreement is the ground apparently of an 
objection to the return as being uncertain and double," "The 
return," it is said, "when it is certain is only prima facie." 
"Where it is uncertain and double, it includes a power to de- 
cide upon the facts stated," &c. It is afterwards spoken of 
as "the uncertain return." I do not understand that the sher- 
iffs undertook the idle labor of deciding on the legality of the 
votes alluded to; in law phrase, o{ purging the polls they 
had rejected. Where polls are rejected, the votes of course 
go with them ; and the question of legality is settled as to 
both. They are identified ; both, therefore, defunct ; and a 
higher power alone can raise them from the dead. All that 
the sheriffs say is, that if these votes are to be counted, Mr. 
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Fnlkerson is elected, but that thinking them not legally cer- 
tified, they had rejected them. Your if and your hut are se- 
rious obstacles in the way of a desired conclusion. In the 
present instance, they convert the ^'facts agreed** into a mere 
hypothesis, which being adopted, would entitle Mr. Fulker- 
son to the return, but which the majority positively reject^ 
and as a consequence as positively and unequivocally give 
the return to Mr. Stras. There is neither doubleness nor un- 
certainty in it. 

Thus it is that the official certificate of the returning offi- 
cers meets us at every turn. If void, no commission can be 
founded upon it; if valid, the commission belongs to Mr. 
Stras. The attorney general, however, seems to think, that 
by annulling the return a way is paved for the independent 
action of the executive. Hence the incessant attempts to 
batter it down. 

RIGHTS OF MR. FULKERSON AND THE CIRCmT. 

Passing this; he is of opinion, that ^^upon the facts certi- 
fied by the Sheriffs favorable to Mr, Stras, it cannot he said 
that he is elected by the voters of the Circuit,'' Not directly 
affirming the election of Mr. Fulkerson, he yet intimates very 
strongly that he (Mr. F.) "Aas a right to the commission, and 
they {the voters) a right to him a^ their Judge/' 

If this were so — if a commission in conformity with the 
return, could not be issued without depriving both Mr. Ful- 
kerson and the Circuit of their just rights, it would only 
afford another instance of that '^imperfection of all human 
institutions in ascertaining rights," deplored by the attorney 
general, as possibly compelling the governor in this case* to 
refer the election again to the people." But the responsi- 
bility would rest on our law-makers, and not on the execu- 
tive. Nor would the injustice, perhaps, be without remedy, 
or of long duration. There is another department of the 
government where rights, public and private, may be ascer- 
tained and enforced, and in a manner far more congenial with 
our institutions. Not now having access to the books, I will 
hazard no positive opinion ; though under the strongest im- 
pression, that the courts of justice, clothed with power to 
annul the most solemn instruments, (judgments, for instance, 
or even grants in the name of the commonwealth, and attest- 
ed by the governer,) might, on a quo ivarranto, set aside the 
return, if founded in error or misconduct ; and even if Mr. 
Fulkerson could not then under a mandamus, or without one, 
be commissioned by the governor, that the return being judi- 
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cially avoided, a new election might be ordered, and justice 
thus insured, through the regular channels^ both to the people 
of the Circuit and the Judge they might prefer. 

I will do the attorney general the justice to say that he 
nowhere directly affirms the legality of the election of Mr. 
Fulkerson. He attempts, however, to prove it. The argu- 
ment is ingenious — the premises, as far as he can go, exceed- 
ingly imposing. Judges for the circuits must he elected hj the 
voters thereof. The election is the ground of the commission — 
conversely ; the commission is the result of the election. An 
diction has been duly held in the seventeenth judicial circuit. 

Now, if it could be affirmed as a sound legal proposition, 
that Mr, Fulkerson was then and there duly elected, the conclu- 
sion would be undeniable that he is entitled to his commis- 
sion. But that is the point in dispute. It cannot, therefore, 
be assumed; nor is it proved, even to the satisfaction of the 
attorney-general himself He had came to a decided conclu- 
sion that the governor ''was not bound, nor had a right, to 
commission Mr. Stras." Had he been convinced of the law- 
ful election of Mr. Fulkerson, the advice doubtless, would 
have been as decided to give him (Mr. F.) the commission. 
Instead of this^ with marked hesitation and commendable 
candor, he presents an alternative, either way doubtful, and 
leaves it to the governor to decide for himself After deciding 
against the title of Mr. Stras, he propounds this enquiry : 
"But can he commission Mr, Fulkerson f or order a neio elec- 
tion f" And thus responds : 

"If upon the proofs as to fhe rejected polls in Lee county, 
either by certificates of the commissioners, conductors, or 
others, the governor shall be satisfied, or ivitJiout further proof 
is satisfied, that those polls represent a part of the legally 
expressed voice of the voters of the circuit, then upon the 
agreed facts, certified by all the sheriffs, he will be authorised 
to commission Mr, Fulkerson, 

If, however, the governor shall be unable to satisfy himself 
that either gentleman has been elected, he may be compelled 
to refer the election to the people again, upon the ground that, 
owing to the imperfections of all human institutions, the 
right cannot be ascertained." 

The governor did not find it necessary to require the evi- 
dence *'0F OTHERS," or Call for "further proof!" He had no 
doubts. He affirms, unhesitatingly, that the votes on the 
uncertified polls "were votes legally taken of legal voters," and 
that there was "sufficient evidence on the face of the certificates 
and polls to satisfy him that a majority of legal voters did vote 
for Mr. Fulkerson^ and that he was duly elected judge for the 
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seventeenth circuit*^ He, accordingly, gave Mr. Fulkersoa 
the commission. 

It is needless to remark again on the "evidence," as it is 
called, referred to in support of this executive judgment, viz: 
the. face of the certificates and polls; a meagre selection from 
a mass of circumstantial proofs, light as air. 

Upon the whole, if the official return declaring Mr. Straa 
elected be, as it confessedly is, prima facie good, his title to 
a commission "under the constitution and the laws of the 
state" was complete when the matter was submitted to the 
executive ; and there is an end of the argument, unless the 
governor had legal and sufficient cause, and competent authority 
to set the return aside. 

Both these propositions are affirmed by the attorney general, 
with the concurrence of the governor. 

CAUSE TO SET ASIDE THE RETURN. 

Numerous causes, as we have seen, have been assigned. 
The most material have been just reviewed. They may be 
summed up in a breath : the paper appended to the return con- 
taining th e/ac/5 agreed ; the face of the certificates and polls; 
other circumstantial proofs, such as the supposed opinion of the 
Sheriff at Lee Court-house ivho carried the polls — the affidavits 
of the conductors, clerk , c&c, — the certificates of justices that 
those officers took the oaths required by laic, &c, I will not re- 
peat the argument already offered to show the utter insuffi- 
ciency of these causes assigned for annulling the return. 
Were they, and such as they, numberless as the sands of 
Araby, they could make nothing stronger than columns of 
sand. 

I pass to the second and momentous enquiry. 

HAS THE GOVERNOR AUTHORITY TO DECIDE CONTESTED JUDICIAL 
ELECTIONS? 

First ground — Facts agreed. 

Throughout the official opinion great stress has been laid 
upon what are termed ^Hhe facts agreed/* The use made of 
them in other instances has been previously adverted to. 
They seem now to be regarded as in some way authorizing the 
governor to exercise the power not given by '^special statute," 
of deciding this case of doubtful or disputed judicial election. 
They are in this connexion apparently thus referred to by the 
attorney-general : 
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"But even if they [the sheriffs] can [give the return] they 
have given it, subject to the law upon the facta agreed, and it 
must be taken in that way; and, if so, as I have indicated, 
the law is against Mr. Stras' claim to the office." 

Now, the title of Mr. Stras being put aside, authority is 
thereupon assumed to be vested in the governor to commis- 
sion Mr. Fulkerson. Doe.s the attorney general mean to say 
that the power of the executive to do this, results from the 
return being given, as he supposes, subject to the law upon the 
facts agreed f He says it (the return) '^must be taken in that 
way;" that is, as I understand, as submitting the law on 
what is technically called a case agreed to the final determin- 
ation of the governor. If so, the proposition is replete with 
error. 

The return, it is surely needless to say, is no case agreed^ 
nor submits to the executive any question whatever of law 
or fact. Were it so ; ihe .rights involved are those of Mr, 
Stras and Mr. Fulkerson; of the voters of the circuit; of the 
whole people of Virginia. Parties may submit their own 
rights on a case agieed; juries may find certain facts, and 
submit the law arising upoii them to the judge whose func- 
tion it is to decide; but what authority had the sheriffs to 
submit the rights of the parties and of the public to the 
governor ? Or what right to transfer to him their own power 
and duty? That power and duty were delegated to them, 
and none can delegate delegated trusts confided specially to 
themselves. 

Kor could the governor receive any authority delegated by 
the seven sheriffs of Lee^ — no more than they could receive, 
or he confer upon them bis delegated trust ot granting com- 
missions. Executive and ministerial officers must deduce 
their authority from a higher source, than from each other. 

THE REGULATION OF CONTESTED JUDICIAL ELECTIONS. — A CASUS 

OMISSUS. 

A frank avowal is made .both by the governor and the 
attorney-general, of the want of any special provision con- 
ferring the power, as the governor terms it, of " regulating 
contested elections'*' on either of the departments of the 
government. This high prerogative is claimed for the exe- 
cutive solely by implication. 

Both the convention and the general assembly have omitted 
to provide for what should have been readily foreseen, and 
the executive, with an earnest, but over hasty zeal, ne quid 
respMica detrtmtnti capiat, has ti-anscended the limits of its 
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own authority. The result is, that we have a judge of whose 
title the first law officer of the state seems evidently dubi- 
ous; a judge, who, however true it may he that m point of 
fact he may have received a majority of legal votes, must 
be regarded, legally speaking, as seated on the bench, not 
ii. accordance with the law of the land, but by the edict of 
a co-ordinate department ; not as the people's judge, but the 
governor's. 

The clauses of the constitution relied upon to sustain the 
power of the executive to supervise and decide contested elec- 
tions to the bench, are 

First. The general power to attest and issue commissions. 

Second. To take care that the laws be faithfully executed. 

POWER TO COMMISSION. 

The power io attest and issue commissions, like that to at- 
test and issue grants, seems purely ministeriaL Certain 
preliminary acts being duly performed and certified, by those 
authorised to perform them, the commonwealth's commission, 
attested by the governor, is a matter of course, demandable 
ex dehito justitice. 

But this function of attestation, intended to give effect to 
previous acts of other officers, is now regarded as a high 
appellate power to supervise, affirm or reverse at discretion all 
such previous acts ; and the first inference drawn from this 
view of it, is an implied authority to nullify an official re- 
turn, i\\o\\g\\^ prima facie ^ good and lawful. 

After assailing tlie return in the case before us, on the 
alleged ground of uncertainty, the attorney general adds: 

'^The power to commjssion includes the power to pass upon 
the validity of a c&rtain return,^* 

Thus, it seems the nullifying authority is the same over a 
certain and an uncertain return — the latter being void, of 
course, for uncertainty, and the former for invalidity ; inva- 
lidity indefinitely ; of which the governor is the sole judge: 
judge in the proper sense of the term; for he is not merely 
to see that the proceedings have been conducted in due form, 
but, moreover, according to the official opinion, upon the 
evidence, either on the face of the proceedings, or, as the 
lawyers say, dehors the record, to pass upon and decide tfie 
whole merits of the controversy. J^Ay such powers should 
be ininlied from this ministerial duty, we are not informed. 
But the attorney general says it is so; and such we are bound 
to believe it. Grant, then, that the governor may, at his 
will and pleasure, annul all official leturns whatever, certain 
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or uncertain, void or valid, say the return here is lawfully 
rescinded; one impediment removed, one stride taken towards 
absolute power over judicial elections ; say that the person 
officially declared to have been elected has been legally set 
aside; that the vacancy, consequently, still exists; the ques- 
tion now is where is the authority found toJiU it by conimutsion- 
ing a person having no lawful return f There was none ; con- 
fessedly, neither law nor precedent; the governor made both. 
This same ''power to commission," just commuted into a 
power to awnui, is now converted into a power to electj and 
thus the casus omissus is miraculously provided for. 

It is a fact, we are gravely told, that the constitution pro- 
videsfor a contested election in case of a governor ; but makes 
•M) provision for any other case ; while it gives to himpawer to 
grant commissions to alt other officers. It is also a fact that the 
(statute) law provides J^or a contested election in c<ise ofajus- 
tkCj (tc, before a court; but makes no provision for the case of 
ajvdge. 

These facts being added together, and mixed up with the 
further facts, that the governor is sworn '*to take care that 
the laws be faithfully executed," and to support the Consti- 
tution," prove, by some mysterious process, that the framers 
of the Constitution and laws, intended to confer on the gov- 
ernor the function of supervising and deciding contested judi- 
cial elections 1 1 

In none of the instances cited, in which this supervising 
po\«^er is given, is the executive once mentioned, let in all 
cases not specially giver, to the other departments, he comes 
in under a new interpretation of our political testament, as 
favored heir or residuary legatee of this, and as clearly, of 
all ungranted power. 

If the function of supervising and deciding be a conse- 
quence of the power to commission, the principle applies to 
all elections of officers acting under commissions ; because the 
power of commissioning extends to all such cases. In the 
cases, for ei^ample, of justices of the peace, sheriffs, &c. 

Grants and commissions stand in the same category. 
Both emanate from the Commonwealth, and must be attested 
by the governor. Why should he not, as incidental, to this 
power also, exercise the function of supervising and deciding? 
And if, upon the face of the proceedings, or on certificates of 
surveyors, chain carriers, or others, he should be satisfied, or 
without further proof was satisfied, that there was a mistake 
or flaw in the title of the party obtaining the register's en- 
dorseuient, set that endorsement aside, and order a grant to 
^ i«8ued to the contestant? 
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It may be said, these investigations are entrusted to the 
courts. True, but when the courts decide, the governor's 
power to grant commissions attaches, and should bring with 
it the functions of supervising and deciding. If the incident- 
al power of the governor be paramount to the express power 
of decision given to the sheriflfs, why not to that also entrust- 
ted to the courts? 

But did it not occur to the attorney general and the gover- 
nor, that the grant of this function of final revision in th^ 
cases just mentioned. — those of contested elections of justices, 
&c., and cases of contested grants — is itself a convincing ar- 
gument against the claim asserted in the case before us ? If 
in this case the governor be the proper functionary to decide 
in the last resort, why not also in the cases just enumerated? 
If the final decision was not confided to the executive in re- 
lation io justices and ministerial officers, whtit reason is there 
to suppose that the delicate trust would have been conferred 
on that department of controlling and ultimately deciding 
contested elections of judges of the higher courts. How in- 
consistent is such a claim with the equality and independence 
of a co-ordinate department, and_with the symmetry of our 
system.' 

I am not aware of any instance in which the executive is 
authorized to decide contested flections, except in cases of raa- 
litia officers. These officers belong properly toihe executive 
department : the governor is their head. Upon the same prin- 
ciple contested elections of members of the general assembly 
are finally decided by the house of delegates and senate respec- 
tively ; and in like manner, as already said, those of jus- 
tices, sheriffs, &c., by the courts ; thus symmetrically assign- 
ing to each of the departrnents the. supervising power over 
contested elections of officers belonging to or connected with 
it : referenda singula singulis. 

Why then, upon reason or analogy, are we to guess — for it 
is nothi^ng more at best — that contested elections of the highest 
judicial officers in the state were designed to be brought under 
the control of another department — above all, under that of 
the cotrmander-in-chief of the army and navy? 

It Wets formerly regarded as a sound rule for the interpre- 
tation of statutes, grants, &c., that the specification of one or 
more particulars was an implied exclusion of others. NoWy 
it seems, in ex[)ounding the fundamental law, it is held that 
the grant of a specific power to issue commissi ons, is the grant 
of a difi'erent power to supervise and decide the election; more 
than that, the power expressly given in the case of a con- 
tested election of governor to ^q general assembly^ and those 
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of justices, &c., to the judiciary^ is supposed to imply the 
grant of a similar power to the executive in oil other cases. 
Further still, the very omission to give a specific power, is 
proof conclusive of the intention to give it; so conclusive as to 
admit of 7io other explanation. 

"Can these oinvisions in the constitution and laws," the 
attorney general asks, *' be otheinoise exphiined, than by at- 
tributing to the framers of both an intention to give to the 
power to commission, (i. e. the governor,) the function of su- 
pervising and deciding " &c. 

Very fortunate is it, indeed, that our lawgivers have found 
gentlemen of such acknowledged ability to interpret the 
meaning of their omissions. It is not always easy to ex- 
plain what men mean by what they say ; but it is a triumph 
indeed, to pronounce what numerous and distinct bodies of 
men intend, when they say nothing. 

The old rule too, which holds that legislators, as well as 
private individuals, are to be presumed to intend the neces- 
sary or probable consequences of their own acts or omissious, 
is of course exploded. Were we at liberty to apply it, we 
might say that both the convention and the legislature, if 
they had any intention in the matter, intended that contested 
elections in the case of judges, should be settled by the courts 
of justice, the proper forum for the settlement of all contrp- 
versies between man and man, public or private, not specially 
committed to some other: but if not admitting of a settle- 
ment there, no recourse being given to any other department, 
and the vacancy consequently continuing, the obvious conse- 
quences might well have been intended, that a new election 
should be had to fill it. In corroboraticm of this view, I may 
here remark, that such new election was one of the alterna- 
tives recommended by the attorney general to the governor 
m this very case. 

But suppose the claim, by implication, to the power in 
question, is not intended to be asserted, as is very probable, 
in reference to contested grants, or contes*4^d elections of jus- 
tices, &c., but only to cases wholly unprovided for — then it 
extends to the offices of attorney general and lieutenant 
governor, to the board of public woiks — to all the judges of 
the five sections, and the twenty-one circuits. Yes — the su- 
preme appellate court of the state is to receive its members, 
^otin conformity with the certificat.e of officers specially en- 
trusted on oath to conduct the election, and compare the 
P^lls, but in conformity with the final decision of the gover- 
nor, founded on evidence which he may call for, or receive in 

^^8 office or his chamber; furnished by either or neither of 
5 
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the coiytesting parties — the evidence not of the conducting 
oflScers only, but of others. 

It is in vain that we are invited to search the law and the 
constitution for executive authority to ''supervise and de- 
cide" controverted judicial elections. None is to be found in 
either, direct or implied. The governor himself rests his 
intervention on an explicit concession that no express author- 
ity exists ; and the nearest approach to his justification for 
assuming it, is a most improbable conjecture, that had it been 
conferred on any departnaent, it wotdd have been on the execu- 
tive. 

We have seen that the attempt to deduce this power of 
fiupervision from the "power to commission,*' cannot avail; 
that this power to commission is essentially executive or min- 
isterial, while that to supervise and decide, as claimed, is as 
demonstrably judicial ; that by the admission of the attorney 
general, the governor can commission none who are not "en- 
titled to commissions under the constitution and the law ;" 
that whatever authority may exist in a court, or in either 
house of the general assembly, no examination can be made 
by the governor into the merits of a contested election, nor 
the power lawfully exercised by him of commissioning ex 
mero motu, any person as a judge against or without a legal 
return. 

We may dismiss this branch of the subject with one 
further remark. If it be meant to affirm that because the 
g(»vernor has the power to commission, every commission 
granted by him is ipso facto valid, the consequence would fol- 
low that a commission to one having no shadow of title, 
would be Q,-. valid as to one duly elected ; to John Smith, for 
example, as to Mr. Stras or to Mr. Fulkerson. If that be 
not meant, then the question whether Mr. Fulkerson was or 
was "not entitled under the constitution and the law,*' is in 
no manner concluded or affected by the grant of a commis- 
sion. 

As unavailing is the effort to deduce the power of "super- 
Tiaion" from 

THE DUTY IMPOSED UPON THE GOVERNOR 
LAWS BI 
TUTION." 

The oath to support the constitution is not referred to, I pre- 
sume, as importing a substantive grant of power. Could it 
be so construed the power would be divided among too 
many participants to make it of much valu«. It is rather a 
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restriction than a power ; at least was so intendecL Let that 
pass. 

In taking care thai the laios be faithfully exeaUedy the first 
duty of a governor of Virginia is, to take especial care that 
he docs not violate the law himself, by assuming powers 
never conferred upon him. 

The injiuiction introduced for the first time in the consti- 
tution of 1830 is, as its terms import, purely conservative. 
Before acting under it, the governor must ascertain that 
SOME VIOLATION oflaw ha8 been committed, or is meditated] that 
the case is one properly , if not exdusively of executive cogni- 
nance ; and the proceedings adopted y and the remedy to be ap- 
plied y strictly executive in their character. 

Utterly unwarranted is the supposition that the framers of 
the constitution or laws ever intended by the general clause 
in question, to confer on the executive the special authority 
now cl aimed under it. 

No governor — no citizen of Virginia — let us hope, will ever 
forget that the general power now invoked, and, with but 
few exceptions, all others granted by the constitution and the 
laws, are held in subordination to the great principle which 
confines to separate departments the different powers of 
gevernment ; a principle proclaimed in our first bill of rights 
and constitution, and reiterated in every revision of both 
thesse sacred instruments down to the present day : 

^' The legislative, executive and judiciary departments shall 
be separate and distinct; so that neither exercise the powers 
properly belonging to either of the others." 

To apply the principles now stated, to the matter before 
us — 

1. What law has been violated f 

We shall be answered, the law concerning judicial elections* 
This charge has been fully considered already ; then — 

2. What tvere the proceedings adopted by the eocecutive and 
the remedy applied f A summary trial, or rather judgment, 
whereby the conduct of the ministerial officers was censured; 
the official acts, opinions and decision of the majority of the 
returning officers reversed ; and a commission issued to a 
person having no return, as though duly elected and returned. 

The very first step, to acquire jurisdiction, is in effect an 
executive enactment to supply a legislative omission. The next 
is to exert it by an executive trial and judgment, in a contro- 
versy involving not only a right to office, but it may be, ques- 
tions of reputation, or charges even of criminal misconduct • 
questions peculiarly, exclusively jWiciaZ. The last is to exe- 
cute his own judgment. Thus is the constitution doubly viola- 
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ted, by the exercise substantially of both legislative and ^ 
judicial powers; and a concentration effected in a single hand 
of the power of all the departments — those powers whose 
union is the true definition of despotism. 

But it will be said, wliat has been done was done under a 
high sense of public duty to subserve the interests of the 
people, and in obedience to their voice? It would be monstrous^ 
the attorney general thinks, to set aside the voice of the people^ 
because a public officer may have failed to do his duty. 

The governor expresses himself much to the same effect, 
but in a manner somewhat more qualified. 

It is impossible to doubt the sincerity of the opinions either 
of the governor or the attorney general. It was their firm 
conviction — and there is every reason to suppose it was in 
point of fact a correct one — that Mr. Fulkerson received a 
majority of legal votes; and their leading desire was, as it 
would have been that of every honest heart, that justice 
should not be defeated by what they regarded as unessential 
forms. The high moral tone of their sentiments almost 
reconciles us to what I must. think dangerous political errors. 
Fiatjusiitia mat ccelum. Let justice be done, though the 
constitution fall. I do not give this as their sentiment, or as 
the result they would intentionally accomplish. Far from it: 
but firmly am I persuaded that the downfall of the jBonstitu- 
tion is the unavoidable consequence of the opinions they ad- 
vance. 

It is true, beyond doubt, as the governor tells us, that an 
election was legally held ; more than probable as just sai<l, 
that the gentleman commissioned by him in point offact^ re- 
ceived a majority of legal votes; and strictly just that the 
voters should not be deprived of their rights. Granting all" 
this, several links seem wanting to complete the chain of his 
argument. There are three propositions fo be smstained be- 
fore we can come to the conclusion that the commission he 
awarded was valid; or that the voters might not have ob- 
tained their rights, without an assumption by him of un- 
granted authority. 

Ist. It must be shown that he had authority to set aside 
an official return, such as that of the majority in this case. 

2nd. That if he had such authority, he could go behind 
the return, or receive or examine any other evidence than suc'i 
as the statute prescribes to show the correctness of the polls — 
namely: the official ceriiRcates of the conducting officers ; and 

3rd. That granting all this, there was a shadow of anthor- 
ity in him to issue a commissioti to any person whatever not 
having a lawful return. 
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His proposition may be entirely correct, that the votes of 
the people given at the time and ph\ce, and in the manner 
prescribed by h\w, should not be nullified hy failure of duty 
of either ministerial or executive officers. But it does not fol- 
low, from holding both the governor and the returning offi- 
cers bound to conform to the legally certified P9II8, and the 
foFQier moreover to the legally certified returns, that the 
failure of any officer, executive or ministerial, to do his duty 
would deprive the person justly entitled to the office, or the 
people who elected him, of their just rights. It is a maxim 
of law, that there is no right without a remedy. But the 
executive is not the only department of governme|;it where 
justice may be obtained. The governor is not the state. 
There is another department, called the judiciary, which, in 
general, is found quite competent to render justice in all 
manner of controversies between man and man. There was 
not the least occasion to invoke the omnipotent power of the 
governor. The true question is not whether the rights of 
the people, or of Mr. Fulkerson, shall be nullified, but 
whether, "in the absence of special statute," redress should 
be sought from tribunals established long before the founda- 
tion of our commonwealth, for deciding disputed questions of 
law and fact, or in a new forum, never endowed with such 
authority — in the halls of justice, or in the executive cham- 
ber. Let justice be done. The law and the .constitution, I 
doubt not, have made ample provision ; but if not, let them 
^amended; not trampled under foot hy those tvhose sworn 
duty it is to take care of the faithful execution of the one, and 
to support the other. 

It is obvious that the governor and attorney general regard 

the oihcial return, the omitted certificates of the conducting 

officers, the total omission- of the law to confer any special 

authority whatever to "supervise or decide*' the contested 

flection in question; in a word, all the requirements of the 

W which stand in their way, as mere matters of form. The 

attorney general had told us before, that the requirement of 

certificates to the correctness of the Trolls, had always been 

construed as directory, and not essential ; that *'it was never 

^.^signed to defeat the popular will by a deficiency \nformali- 

"«« which the law only prescribed to secure its fuU and free 

^^^sion." Where this universal construction has prevailed, 

J^'eare not told. Nothing is more probable than that wherever 

^^^^^^icHon is given to settle contested elections, the want of 

* ^^rtificate to a poll, would not bar an inquiry into th^ le- 

^*^^*y of the votes recorded. A court of justice may have 

pow^r to disregard official acts or omissions, to require the 
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proper officers to amend their returns, or may set aside an 
unjust return, vacate a commission unlawfully granted, and 
render judgment in favor of one not appearing prima facte 
entitled. This ultimate decision, according to the right of 
the case, is the very object for which the power is given. 

• There can be no right, in a legal or constitutional sense, 
against the constitution. The constitution in that sense can 
do no wrong; and no act, however well-intended, effected by 
its violation, will, I trust, ever be sanctioned by the free peo- 
ple of the Old Dominion. The constitution emanates from 
them. It is the exponent of their sovereign will ; and all 
of us, especially those who have sworn to support it, should 
bow to its supremacy. The constitution must not be violated 
that good may come of it. 

The proposed enquiry into the true character of the com- 
mission issued to Mr. Fulkerson is now concluded. 

But you may ask, cut bono^ Why disturb or question a de- 
cision in which the people most directly interested, indeed, 
the whole State apparently acquiesce? The motives of the 
governor were patriotic ; the results beneficial. 

I reply: To vindicate the constitution — to meet at the 
threshold a bad precedent, and dangerous doctrines. 

It is this very acquiescence, these good motives and benefi- 
cent results, the exalted talents and patriotism, and over- 
whelming influence of those whose official opinions and acts 
are in question, which have mainly impelled me to engage in 
a task likely to prove profitless. There is no exercise of ille- 
gal power so dangerous to the liberties of a people, as that 
upon the plea of the public good. Of precedents equally bad, 
it may be taken for a rule, the better the motive, avowed or 
ascribed, the worse the precedent: worst of all, are those set 
by the best men from the purest motives. 

Quieta non movere, is often a sound and prudential maxim, 
not always. It is that which all history teaches, has made 
despotism and its calamities of "so long life." It was not 
the maxim of our fathers. A penny a pound on tea was not 
of itself a tax so greivous as to warrant the cost of a corpo- 
ral's guard, or the blood of a single soldier: but acquiescence 
in it would have yielded a vital principle. It was resisted 
by a seven years' war. 

Whatever may be the opinion of those to whom the ulti- 
' mate decision of the question belongs, all will agree, that 
the law of judicial elections stands in need of early amend- 
ment. 
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SHERIFFS' RETURNS.— NOTICES UPON. 

In the District Court of Appeals of Virginia, for the Ninth Judicial Dis- 
trict. Present Judges Lee, President, Camden and Thompson, held ai 
Parkersburg, Virginia, December Term, 1857. 

The 40th section of Chap. 49 of the Code of Virginia, construed not to ap- 
ply to cases in which an execution in the hands of the sheriff against 
parties known to be perfectly solvent is returned, " money not made."* 

In such case, the notice authorized by said section does not apply and th« 
sheriff and his sureties are not bound, though they would have been 
under | 48t of Chap. 134. 1 Rev. Code, p. 542. 

In this case the plaintiff Fisher gave notice to the sheriff 
of Wirt county and his sureties, that he would move the cir- 
cuit court of said county, for judgment against them for the 
sum of $79 83, with interest on $76 16, part thereof, at the 
rate of fifteen per cenfvmper annum, from the 3d July, 1854, 
and costs. The facts upon which the notice was based were 
these — 

On the 15th of May, 1854, the plaintiff Fisher sued out of 
the clerk's oflSce of the circuit court of Wirt county, a^./a. 
in his favor, as assiojnee of S. S. Coe, against W. P,. R. But- 
cher and E. C. Hopkins, for $147 18, and the costs, amount- 
ing to $3 67 ; execution endorsed, to be discharged by pay- 
ment of $73 59, with interest from 2nd Dec, 1853, till paid, 
and costs, directed to sheriff of Wirt county, returnable to 
July Rules, 1854. On May 22nd, 1854, execution went into 
the hands of A. Peck, for'the sheriff of Wirt, who, on the 
25th Dec'r, 1854, returned the same, *' Money not made." 
On the trial of the motion, the plaintiff proved that Cain, 
one of the defendants, was sheriff of Wirt county, and the 
other defendants his sureties in his official bond, and that 
Peck was his deputy. He also proved demand, made by him- 
self of the sheriff, of the money mentioned in the execution, 
after the return was made; that all the defendants named in 
the execution lived, in 1854, at Wirt court-house, and that 

*" If any officer or his deputy shall make such return upon any order 
"Warrant, or process, as entitles any person to recover money from such 
officer by action, the court to which, or to the clerk's office of which, 
Bueh return is made, may on a motion in behalf of such person, give 
judgment against such officer and his securities and against his and their 
personal representatives, for so much principal and interest as would, at 
the time such return ought to have been made, be recoverable by such 
action, with interest thereon, at the rate of fifteen per centum^ per ark- 
num from that time until payment. 

t$ 49, p. 542. 1 Rev. Code. 
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one of tlicm became sheriff of Wirt coujity, on the 1st July, 
1854, and that all of them were solven^, and that the money 
could have been made out of the property of defendants in 
the summer of 1854. 

The court below gave judgment for defendants, and an ap- 
peal was taken by plaintiff to this court. 

Camden J. delivered the opinion of the court. 

The appellant caused a notice to be served on the appel- 
lees, *hat on the first day of the Spring term, 1855, of the 
Circuit court of Wirt county, he would move the said court 
for judgment against them for the sum of $79 83, with in- 
terest on $76 16, part thereof, at the rate of 15 per centum 
per annum from the 3rd day of July, 1854, till paid, and tho 
costs of the motion; for that, as he alleged, on the 15th day 
of May, 1854, he had sued out of the clerk's office of said 
court, upon a judgment therein rendered, a writ of fieri facias 
in his name, as assignee of Selden S. Coe, against the goods 
and chattels of Wm. Parrill, E. Butcher, and E. C. Hopkins, 
for the sum of $147 18, and the costs, amounting to $3 67, 
which execution was endorsed, to be discharged by the pay- 
ment of $73 59J cents, with interest thereon from the 2nd 
day of December, 1853, until paid, and the costs aforesaid, 
and was directed to the sheriff of Wirt county, and made 
returnable to the 1st Monday in July, 1854, at which time 
interest had accrued thereon to the sum of $2 57, making, 
at the return day thereof, of debt and interest, the sum of 
f76 16, which e;cecution, on the 22d day of May, 1854, went 
into the hands of A. Peck, a deputy of the said Cain, who, 
on the 25th day of December, 1854, returned the same to 
the said clerk's office, with an endorsement thereon, " money 
not made, December 25th, 1854 ;*' that said return entitled 
the appellant to recover, by action, from the appellees the 
money mentioned in said execution, which, on the 25th day 
of December, 1854, had been demanded by the appellant of 
the said Peck, deputy of the said Cain, sheriff as aforesaid, 
who had failed to pay it over. On the day mentioned in the 
notice, it was returned, and the motion was docketed in tho 
said court, and was continued until the 3rd day of October, 
1856, when the death of the defendant George W. Dobsou 
was suggested, and the motion as to him abated. The other 
defendants were called, but failed to appear. The appellant 
offered evidence to the court establishing the matters alleged 
in his notice. And thereupon the court, considering the re- 
turn of the sheriff upon the said execution as not authoris- 
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ing a judgment in favor, of the appellant, dismissed tlie said 
motion. And the appellant excepted to the opinion of the 
court, and by bill of exceptions had the facts proven upon 
the hearing of the motion spread upon the record, to which 
judgment a supersedeas was awarded by a judge of this 
court. The attorney for the appellees contends that the 
amount in controversy is not sufficient to give this court ju- 
risdiction to review the judgment of the said circuit court, 
and that if it has jurisdiction the judgment is right and ought 
to be affirmed. Both questions Were ably argued by the 
counsel of the parties. I shall first consider the question of 
jurisdiction. Had the appellant been entitled to a judgment 
for the amount of the execution mentioned in his notice, his 
recovery would have exceeded $100 besides costs, so that this 
court has jurisdiction. See Stratton v. Mutual Assurance So- 
ciety, 6 Ran., 22. 

It therefore becomes necessary to consider the other ques- 
tion raised in the argument, Whether the judgment of the 
circuit court was right or not? I have encountered difficul- 
ties in forming a satisfactory opinion upon the question, de- 
pending, as it does, upon the construction of the 40th section 
of chap. 49 of the Code of 1849, which provides that, "If any 
officer or his deputy shall make such return upon any order, 
warrant or process, as entitles any person to recover money 
from such officer by action, the court to which, or to the clerk's 
office of which, such return is made may, on a motion on be- 
half of such person, give judgment against such officer and 
his securities, and against his and their personal representa- 
tives, for as much principal and interest as would, at the 
time such return ought to have been made, be recoverable by 
such action, with interest thereon at the rate of fifteen per 
centum per annum from that time until payment." It was 
contended in argument that this section was intended to take 
the place of the 48th section, in vol. 1 of the Code of 1819, 
page 542, and to subject sheriffs and other officers, upon 
their returns, to the same liabilities that that section imposed 
upon sheriffs. It is evident that it was intended to embrace 
that subject, but it is also apparent that the legislature in- 
tended that it should be so modified as to embrace liabilities 
incurred by officers not directly provided for by the 48th sec- 
tion, in the act of 1819, such as constables. See vol. 1 Code 
of 1819, page 253, section 31 — Coroners. See same book, 
Pa.!?e 293, sec. 33— Sergeants. See same book, page 285, 
?^c- 1. But whether it was intended that section 40 of the 
Code. of 1849, before referred to, should subject thest) oflfieors 
^0 the game liabilities that the 48th section of the Code of 



74 SHERIFFS' RET DRNS.— NOTICES. &c. [Januart. 

1819 imposed upon sheriffs, is the question of diffi6ulty in 
this case. Said 48th section after providing for the failure 
of the officer to pay over money received upon executions, 
&c., dechires, that if the sheriff or other officer "shall niake 
anj' other return upon any such execution as will show that 
such sheriff, under sheriff or other officer, hafJi voluntarily and 
witliout aufhority^ omitted to levy the same, or, as would entitle 
the plaintiff to recover from such sheriff or other officer by 
action of debty the debt, damages or costs in such execution 
mentioned ;*' and upon failure to pay the same over to the 
creditor, authorises the court to give judgment, upon motion 
against the officer for the money mentioned in the execution, 
&c., with interest at the rate of fifteen per centum per, an- 
num, from the return day thereof, until the judgment shall 
be discharged.- For the appellant it was argued, that unless 
there is a clear legislative intention, expressly to the contra- 
ry, that it should be presumed that it was intended to retain 
the provisions of the said 48th section. That view may be 
correct, but was it retained? We are left without the aid of 
any adjudicated case, by the court of appeals, arising upon 
the construction of the said 40th section, and are aided by 
only a single case (Stone v. Wilson, 10 Grat. 529,) in which the 
provisions of the said 48th section bearing upon the question 
arising in this case were considered by that court. In that 
case tlie sheriff was proceeded against, by motion, upon his 
return and amended return, on a capias ad satisfaciendum^ 
and as a majority of the court (Judges Allen, Daniel and 
LeC;) were of opinion that the plain tiff was entitled to recover 
for a voluntary escape, it affords but little aid in arriving at 
a satisfactory conclusion in this case. Conceding, as contend- 
ed for by the appellant, that under the provisions of the 48th 
section of chapter 13^ of vol. 1 Code of 1819, the appellees 
would be liable in this case, the appellant's motion cannot be 
sustained; for — I am of opinion, that the 40th section of 
chapter 49 of the Code of 1849, did not re-enact that part of 
said section 48, so much relied upon by the appellant to sup- 
port his motion expressed in these words, **or shall make any 
other return upon such execution as will shoto thai such sheriff 
or other officer hath voluntarily and without authority omitted 
to levy the same'' It certainly does not retain the clause just 
referred to in express terms, or terms of similar import, un- 
less it is retained by the following clause in said 40th section : 
^^ Shall make such return upon any order, warran/t or process cw 
entitles any person to recover money from such officer by action^ 
I am of opinion that this clause was intended to supply the 
place of the clause in the said 48th section, in these words, 
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"or as would entitle the plaintiff to recover from such sheriff 
or other oflScer by action of debt." To my mind the two 
clauses are substantially the same, except that the act of 
1849 extends its provisions to officers not embraced by the 
act of 1819. If the act of 1849 retains the clause in the act 
of 1819 as to voluntary omissions to levy, then that part of 
the act of 1819 was surplusage, for according to the argu- 
ment it was embraced by the clause that immediately follow- 
ed ; for I have not been able to discover any material differ- 
ence in the terms " by action of debt/' used in th^ act of 
1819, and "to recover money by action," in the act of 1849. 
It seems clear to my mind that the clauses in the act of 1819 
as to omissions to levy executions, and the one that provides 
for motions against the officer wh?r? return gives the right 
to recover by action of debt, create distinct liabilities — the 
former highly penal in its character, and that it was not the 
intention of the legislature to retain it by the act of 1849. 
The term in the act of 1819, by action of debt, in my opin- 
ion, was intended to give to the party the right to recover of 
the officer when his return showed that he was liable (in the 
words of the statute) for the debt, damages or costs mention- 
ed in the execution, but not for damages for failing to levy 
it. Debt or debitum, in common parlance, is a sum of money 
due from one person to another." — Jacob's Law Dictionary, 
vol. 1, p. 197 — and the action lies wherever a sum is fixed and 
certain, or is capable of being rendered fixed and certain, 
due from one person to another, whether by contract or legal 
obligation, but not for unascertained damages for some wrong 
to the rights or person of another, or of omission of duty to- 
wards another, or his rights. The distinction between the 
recovery of a debt and damages for a wrong or omission of 
duty is so well understood by the legal profession that it 
Would be a waste of time to refer to authorities to demon- 
strate it. Various enactments in the Code of 1819, as well as 
in the Code of 1849, recognize the distinction. I have before 
said, that the term used in the act of 1849 — ** to recover 
money by action" — is substantially the same as the term 
in the act of 1819 — '*by action of debt." In Jacob's Law 
Dictionary, vol. 4, p. 303, where reference is made to Co. Litt. 
207, money, monetae is defined to be "that metal, be it gold or 
fiilver, which receives authority by the prince's impress to be 
cxirrent; for wax is not a seal without a print, so metal is not 
ifeoney without impression ;" but I have found it no where 
laid down, that unascertained damages are money. When, 
by law, one individual is entitled to recover money of an- 
other, there is a debt due from the one to the other, and in 
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most cavses . an action, of debt would lie to recover it. The 
legifilature in its effort to abridge the Code of 1849 in most 
instances wlien providinj^j for the recovery of debts due to the 
commonwealth and individuals, nses the term *'money" in- 
stead of '* debt or ])nblic dues." To show this, it is only ne- 
cessary to consult the Code, chs. 42, 167, 185, 186, &c. And 
whilst I am of opinion that most of the provisions of the 
Code of 1849, providing for the recovery of money by that 
term, are to be understood as meaning such liabilities for 
which the action of debt or assumpsit will lieancfnot actions 
sounding in damages ; yet however, where the damages are 
ascertained and judgment rendered, such judgment would be 
embraced in the terra debt or money, for debt will He on the 
judgment in such case. 

Not; what is the appellant entitled to recover in an action 
against the appellees upon the return of the deputy sheriff, 
Peck? Damages (not mone)^) for his failure to levy the exe- 
cution, the ^mount of which would depend upon circumstan- 
ces. If the defendants had propert}^ out of which the amount 
of the execution could have been, made, and it was lost 
by the failure of the sheriff to levy upon it, the damages 
would be much greater than if the defendants remained 
good, and the debt was or could be made, or the defendants 
had nothing upon wl)ich it could havel)een levied. I cannot 
think that the legislature, in enacting the 40th sec. of chap. 
49, Code of 1849, by the terras therein employed, intended 
to pass or retain a law so penal in its character. I am for 
iiffirming the j.udgment. 
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Preston & Scifer vs. Olinger, 
District Court at Abingdon, December 1857. 

Equity has no jurisdiction in the case of an excessive distress for rent; or 
of a distress when no rent is due. The remedy at law is complete. 

A bill' of injunction is taken for confessed in « case where court has no 
jurisdiction, and the injunction is perpetuated with costs. The court 
ought to have dismissed the bill at the hearing; and the appellate court 
will reverse the decree and dismiss the bill, although there w&s no ap- 
pearance, and no plea, answer or demurrer. 

Jonathan Olinger presented his bill to the judge of the 
Circuit court of Smyth county, setting forth: 
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ThcU^ on the 15th February, 1852, he leased a farm from 
Andreio Sri/er for five years, at the annual rent of $50; that 
sometime afterwards /S'ci/er assigned the lease, and all benefit 
thereof, to Thomas L, Preston; that about tlie Ist January, 
1856, Preston distrained complainant's effects for $150, being 
three years' rent, together with interest; that Scifer was in- 
debted to complainant in the sum of $133 75, and was so 
indebted before complainant had notice of the assignment to 
Preston^ and that Preston was also indebted to complainant 
in the sum of $25, for work and labor done; that complain- 
ant's property was advertised for sale, and would be sold. 
He therefore prayed that Scifer and Preston might be made 
parties defendant, and that Preston might be enjoined from 
enforcing his distress warrant, &c. The injunction was 
granted. 

The defendants never appeared, and made no defence what- 
soever. The cause was regularly set for hearing, /?ro con- 
fesst\ Several depositions were taken by the plaintiff*, tend- 
ing to prove his debts against the defendants. They did not 
attend the examination of the witnesses, and paid no atten- 
tion at all to the case. On the hearing the circuit court 
perpetuated the injunction with costs. 

Preston and Scifer obtained a supersedeas to this decree. 

Wm. JT. Cook, for the Appellants, submitted, 
1st. That there was not a shadow of ground for the inter- 
position of a court of equity. That court had no jurisdic- 
tion. The legal defence, and the legal remedy for the injury 
done were both complete. Sec. 1, chap. 189, p. 720 of the 
Code, allows the lessee to give a forthcoming bond, and then 
to defend any action or motion on that bond, upon the very 
ground set up in the bill, to wit: that no rent is due. And 
the lessee has a perfect remedy for any injnry done him by 
the distress. Sec. 3, chap. 148, p. 589, gives an action on 
the case for a mere distress, a simple seizure, when no rent is 
due ; and in the same action additional damages may be 
given in case of a sale under such distress. 

2nd, The bill sugi^ests no reason for failing to take ad- 
vantage of these ample statutory provisions. It suggests no 
fraud, no surprise, no ignorance of facts, no necessity for 
discovery, no inability to prove his case. Had it been al- 
leged that the complainant was unable to give a forthcoming 
bond, or that the defendants or either of them were insolvent, 
there might be some room f»)r contest. In the language of 
Judge Brooke, in Mayo v. JTtw/j-ee, 2 Leigh, 370, "This is 
an OK^tion of replevin in the disguise of a bill in chancery,** 
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3rd. On a demurrer this bill would have been dismissed 
for want of equity. The only question is whether the Circuit 
court should not have dismissed the bill on the hearing; and 
whether we have not a right to insist upon a reversal of the 
decree, upon the ground that the bill should have been so 
dismissed. We must look to sec. 19, chap. 171, p. 648 of 
the Code. Are we concluded by the terms of that section, wo 
having failed to plead to the jurisdiction, or make any other 
defence in the court below? That section applies only to 
cases where the bill on its face shows proper matter for the 
jurisdiction of the court. . Such is not the case here. 
That section, and the analogous ones preceding it, have 
often been discussed in our courts. See the cases noted iu 
the margin to that section, and also the following: Morgan 
V. Caraon, 7th Leigh, 238; Hudson v. Kline, 9 Grat. 3*79; 
Allen V. Hamilton^ Idem, 255 ; Slack v. Wood, Idem, 40 All 
these cases show that the section referred to does not author- 
ize a court of equity to take jurisdiction of a case, when the 
bill on its lace shows no matter proper for the jurisdiction ; 
and there are several mrtfles by which, in such event, the cause 
may be disposed of. The injunction may be dissolved on 
motion, without answer, as in Slack y. Wood; on demurrer 
the bill may be dismissed, or at the hearing relief may be 
denied and the bill dismissed. The latter course ought to 
have been adopted here. The injunctiooi could not be rfi«- 
solved before the hearing, except on the appearance and mo- 
tion of the defendants ; but as Chancellor Taylor said in 
Alderson v. Biggars, ''the application to this court was im- 
proper." According to him the objection might be made at 
the bar on the hearing. See alst) Randolph "v, Kinney ^^ 
Rand., 398, and Stuart v. Coalter, 4 Rand., 74. 

4th. The case of Mayo v. Winfree, in 2 Leigh, before re- 
ferred to, is precisely like this, except that it was stronger for 
the lessee, and there relief was denied. 

There was no counsel for the appelleef. 

Per curiam. (Allen, P., Fulton, Baily, Hudson, and Ful- 
KERSON, Judges.) 

The court is of opinion that the appellee had a complete 
remedy at law, and that the circuit court, instead of perpetur 
ating the injunction, ought to have dissolved it at the hear- 
ing, and dismisserl the bill. Therefore, &c., (decree reversed 
with costs,). and this court proceeding to render such decree 
as the circuit court ought to have pronounced, &c. (Bill 
dismissed with costs.) 
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WITNESS.— EVIDENCE. 

Sexton vs. Crockett. 

District Court at Abingdon, December 1857. 

^. ^v offers to read the deposition of a witneRs, on the ground that the 
''^^ is more than one hundred miles from the place of trial. It is 
^^^ cessary to shew that he is more than a hundred miles distant, ai 
^ time of the trial. It is sufficient to shew that such was the case at 
Bome time prior to the trial : and this shifts the omis on the other party, 
and requires him to shew that the witness has since come within a less 
distance, and is near enough to attend the trial. 

Crockett brought an action of detinue against Sexton, in 
the Circuit Court of Wythe, and the cause was tried on the 
25th day of October, 1855, when a verdict was found and 
jndgiDent rendeied in favor of the plaintiff. 

On the trial the defendant tendered the following bill of 
exceptions to the opinion of the court : 

" Be it remembered, that on the trial of this cause the de- 
fendant, to maintain the issue on his part, offered to read the 
deposition of Alexr E. Nttoman, in these words and figures: 
(here the deposition was set out in full, and appeared to be 
regularly taken ;) but the plaintiff objected to its being read 
unless the defendant could first show where the witness re- 
sided. And thereupon the defendant introduced a witness, 
William Rider, who proved that the witness Newman left 
Wythe county some time since, and went, as he heard, to 
Winchester in this State, since which time Rider has heard 
nothing of him, or his place of residence. It was proved by 
Peter Butner that about the time the deposition was taken, 
(which was the 25th June, 1853, more than two years before 
the trial,) or perhaps some months afterwards, Neivman left 
Wythe county, and Butner afterwards heard that he was about 
Winchester. It was proved by A. T, Newberry, that in Oc- 
tober last, (about a year before the trial) he saw said Neivman 
near Winchester ; saw him two or three days in New Mar- 
ket—which place and Winchester are both more than 100 
miles from Wytheville — that Newman told him that he ex- 
pected to hear from the defendant shortly, and that he ex- 
pected to return to Wytheville ; that Newman had some 
children, among them a married daughter, residing near 
Hew Market ; that Newman is a mechanic, and has no fixed 
jifl^idence that deponent knows of; and none of said witness- 

^now where said Newman now is. It was also proved 
%t a spa. had issued from the clerk's office of this court for 
0^id witness, and was returned by the sheriff of Wythe, **no 



80 WITNESS.— EVIDENCE. , [January, 

inhabitant'/' and thereupon the defendant again [proposed to 
read the said deposition, but tlie plaintiff opposed its reading 
and the court sustained the objection, and refused to permit 
said deposition to be read; to which opinion,'' &c. 

Sexton obtained a supersedeas to the judgment and it now 
came up for consideration. 

There was no counsel for the appellant. 

William H, Cook, for the appellee, contended that under 
the provision in the Code, (page 666, sec. 31,) the party de- 
siring to read a deposition on the ground that the witness 
is more than a hundred miles from the place of trial, must 
show that he is so absent at the time of the trial. The lan- 
guage of the act applies to the trial. Nan constat that he is 
a hundred miles off when the trial occurs, because he was so 
a year before, lie also submitted that the riglit to read the 
deposition depended upon a mere question of fact, and that 
this court could not undertake to review the opinion of the 
Circuit Court on such a question. 

Per Curiam, (Allen P. Bailey, Hudson & Fulkerson, 
Judges.) 

*' It seems to the court that the only objection raised to the 
reading of the deposition, set forth. in the bill of excepti^ms, 
referred to the proof as to whether the witness was more than 
one hundred miles from the place of trial when the deposi- 
tion was offered. And it further seems to the court, that the 
judgment of the inferior court upon such preliminary ques- 
tions is the subject of review in an appellate court. It is like 
the decision of an inferior court upon the sufficiency of a 
notice to take a deposition, or .whether a deposition has been 
regularly taken in pursuance of a notice, or by a proper offi- 
cer, in which and the like cases the decision has always been 
considered open to review in the appellate court. 

And it further seems to the court, that the question is not, 
as is presumed to have been supposed by the defendant in er- 
ror in his objection to the reading of the deposition, where 
the witness resided at the time the deposition was offered in 
evidence, but whether he be more than one hundred miles 
from the place of trial. The court must determine whether 
the i'acts in. proof are sufficient to justify it in inferring 
whether the witness be more than one hundred miles from 
the place of tr4«l. 

It further seems to the court, that in this case the facts 
proved, as set forth in the bill of exceptions, justified the in- 
ference that the witness was more than one hundred miles 
from the place of trial, and entitled the defendant to read 
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tis deposition ; and that the Circuit Court erred in sustain- 
ing the plaintiff's objection to the reading of the same. 
Therefore/' &c. 
Judgment reversed and new trial granted. 



ERROR. WHEN CURED BY CONSENT. 

Branaugh and Wife vs, Johnston, 

District Court at Abingdon, December Term, 1857. 

Although a widow cannot recover her .dower by a motion for the appoint- 
ment of commissioners to assign her dower, jet if she make such motion, 
ftnd the heir or other owner of the land consent to such appointment, the 
assignment is binding upon him. 

Erery assignment of dower ought to be recorded, even though it was made 
hj commissioners appointed prior to 1850. 

Though there was no law, prior to the Code of 1849, authorizing the Coun- 
ty Court to appoint commissioners to assign dower, yet if the heir assent- 
ed to the appointment of the commissioners, their ^ action is binding on 
him. 

On the 26th day of August, 1847, the County Court of 
Washington county made the following order : 

'^On the motion of Malcolm Bronaugh and Sarah his wife, 
who was the widow of Austin S. Bronaugh, dec'd, and with 
the consent of Sagh Johnston, it is ordered that, "three com- 
missioners*' (naming them,) "or any two of them, being first 
duly sworn for the purpose, do lay off and assign to the said 
Sarah her dower in the house and lots in the town of Abing- 
don, of which Austin 8. Bronaugh, her former husband died, 
seized and possessed, and which is now the property of said 
Hugh Johnston, and make report thereof to court." 

The records of the court show no further action in the mat- 
ter till the 24th day of February, 1856, when the commission- 
ers made their report to the court, setting forth that they had 
assigned dower to ifi^s. Bronaugh in 1848, but had delayed 
,their report, and the property assigned as dower, was de- 
j^cribed in the report. "And thereupon the said Malcolm 
Bronaugh and wife, by their counsel, moved the court to con- 
firm the said assignment, whereupon Hugh Johnston, by his 
counsel, appeared in court and moved the court to quash 
the said report and assignment, upon the ground that the 
widow had no right under the law to have dower assigned 
6 
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her by motion merely; and upon hearing the said motion, and 
considering the same, the court is of opinion that the said 
report be and the same hereby is quashed; and that. said 
Johnston recover his costs, &c. To which opinion of the 
court the said Bronaugh and wife excepted," and filed their 
bill of exceptions, which was sealed by the court, setting out 
the proceedings. 

The Circuit Court of Washington granted a writ of auper^- 
sedeas to this judgment ; but at September Term, 1857, that 
court — FuLkERsoN, J. affirmed the judgment of the County- 
Court, on the ground that ^'the quashing of the report does 
not affect the rights of the parties in relation to the dower 
assigned by the commissioners, as it was not necessary that 
the assignment should be reported to the court at all ; and 
that the proper course for the County Court to have pursued, 
was to have refused to entertain the motion to confirm the 
report ; and if, therefore, there was any error in quashing it, 
the plaintiffs had no ground of complaint." 

Bronaugh and wife appealed to the District Court. 

J. A. Campbell and Bekem for the appellants. 
J. T. Campbell and W. Preston for the appellees. 

For the appellant it was contended that the motion to 
quash the report could only be predicated upon some matter 
of error apparent upon the face of the report^ and as none 
such was shown it was error to quash ; and the court could 
not look behind the report 

That an assignment made by a person other than the heir 
or true owner may be good, if not excessive ; and such as- 
signment, if fair, shall bind the heir, for the latter may be 
compelled to make the assignment. An assignment made by 
commissioners appointed by the County Court on motion of the 
heir or true otoner is good, for it is his own act through the 
intervention of the court. 1st Lomax' Digest, 93 ; Moore v. 
JFa?Zer, 2 Rand., 418. 

That Hugh Johnston, being the owner, was the proper per- 
son to assign dower. He could ^ have assigned without the 
intervention of any court ; and the act of the court is his act. 
Moore v. Waller, ubi supra. 

That if the widow had resorted to her bill, Johnston would 
have been the only necessary party. M. Blair v. Thompson^ 
11 Grat., 441. 

That any error in the application on the widow's part, to 
have the commissioners appointed, was cured by Johnston's 
consent. The County Court had general jurisdiction over the 
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subject of such appointments; and though it might have 
heen irregular for the widow to set the machinery in motion, 
yet consensics tcUit errorern. They referred to the case of 
litzhughv. Foofe,5 Call., 13, to show that the court will 
not enquire with much vigilance into the origin of the mo- 
tion, but will only correct any injustice done. That case 
shows that the practice of appointing commissioners to as- 
sign dower was sanctioned by the courts, even when there 
was no statute authorizing such motion. 

That the Circuit CoUrt erred in the proposition that it was 
not necessary to report the assignment to the County Court. 
This order and assignment were made while the Revised Code 
of 1819 was in force, and that Code provides that every as- 
signment of dower "under any order or decree of any court" 
shall be recorded. (Vol. 1, p. 365, sec. 14.) To effect this it 
was necessary to report it to the court. The clerk could not 
act in recording it on his own authority. 

For ttie appellee it was contended that prior to the Code of 
1849, there was no statute authorizing the County Court to 
appoint commissioners to assign. dower. The widow could 
only proceed by bill in equity or writ of unde nihil habeL Tl^e 
act in the Code, (p. 475, sec. 9) allows the court to appoint 
commissioners only on the motion of the heirs or devisees." 
It authorizes no application from the widow. 

That the assignment must be confirmed by the court; and 
the court having declined to confirm in this instance, the as- 
signment was void, and therefore could not be recorded. 

That the appellee is not concluded by his consent, for it 
does not appear that he is heir or devisee, and such only can 
move in the matter. Moreover when the order was made the 
court had no jurisdiction to make it; and though consent 
cures error it does not give jurisdiction. 

That the case of Fitzhugh v. Foote went upon the lapse of 
timey and therefore the court refused to set aside the assign- 
ment. 

That Johnston in this case occupies only the position of a 
person submitting a matter to arbitration, which submission 
he may revoke at any time. 

That injustice may have been done by thus making an 
assignment withdut the consent of ^ny one competent to con- 
sent, and snch injustice could not now be corrected. 
Per Curiam, (Allen, P., Fulton, Baily & Hudson, J.) 

The court is of opinion, that the order of the county court 
of Washington, made on the 26th August, 1847, appointing 
commissioners to assign dower to Mrs, Bronaugh^ being en- 
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tered with the consent of the appellee Hugh Johnston, who 
was the owner of the property, was binding on the parties. 
The County Court had jurisdiction of the subject matter, 
and the consent of the parties dispensed with the necessity of 
a bill, or any previous proceedings. 

The court is further of opinion that as the said order di- 
rected the commissioners to report their proceedings to the 
court, it was proper for the County Court, upon the return of 
said report, to take action thereupon in the same manner as 
if the said order had been entered and report made in a 
chancery suit brought for that purpose, and that the County 
Court erred in sustaining the motion to quash the said report 
on the ground that the widow had no right to have dower 
assigned her by motion, and therefore the Circuit Court erred 
in affirming the decision of the County Court. 

Therefore, &c., both judgments reversed with costs, and 
the cause remanded to the County Court, with instructions 
to overrule the motion to quash, and to order the report to 
be confirmed and recorded, unless some other cause be shown. 



RAILROADS. NEGLIGENCE. ONUS PROBANDI. 
The Richmond and Petersburg Rail Road Company vs. Martha J, Jones, 

In Chesterfield Circuit Court, October Term, 1857. 
Upon a supersedeas to a Judgment of the County Court of Chesteifield. 

A Railway Company in the prosecution of its lawful business is enti- 
tled to the same protection and so subject to the same responsibilities, as 
a natural person. 

The want of skill and caution, in the exercise of its privileges, is the 
true ground,, upon which to base any right to recover damages for an in- 
jury done to another by a Railway Company, while engaged in its lawful 
business. 

The fact that cattle are killed by collision with a Railway train, at a 
point where the Railway track crosses a county road, does not render the 
Company responsible in damages, for it has a right to cross the highway, 
observing proper care and caution to avoid accident. 

And the owner of the cnttle cannot recover in such case, without prov- 
ing want of skill and caution on the part of the Company. 

The case is^ much less favourable to the owner, where cattle are killed, 
straying on the track of the Company, remote from the point of inter- 
Bection. 
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The fence law of Virginia does not make it lawful for the cattle of per- 
sons in the neighbourhood to be upon the track of a railway, unenclosed 
by a lawful fence, but merely deprives the company of any remedy 
against the owners of of^ttle, for any damages which may result to the 
company from their straying on such unenclosed track. 

In an action against a Railway Company for damages for killing cattle, 
the onus is on the Plaintiff to prove negligence and misconduct on the 
part of the Company. 

It is not sufficient for the Plaintiff to show the killing by the Company, 
but it is incumbent on him to show some act of misconduct on the part 
of the Company, to make out ^ prima facie case of injury. 

Bo8coe B. Heath and C. C. McRae for the plaiiiti£f in error. 
Henry JHudnall for the defendant. 

Judge Nash delivered the opinion of the Court. 

The facts of this case, as disclosed by the record, are as fol- 
lows : The Richmond and Petersburg Railroad Company, being 
a company legally incorporated by an Act of the General As- 
sembly, for the construction of a Railroad from Richmond to 
Petersburg, to carry passengers and freight over the same, by 
means of locomotives and cars propelled by steam-power ; was 
on the 8th day of April, "1856, lawfully engaged in running 
Iheir train upon their road ; when at, or near the crossing of a 
public, or county road, the train ran over a cow, belonging to 
the plaintiff in the count below, and killed her ; to recover the 
value of which, this suit was brought. It also appears that the 
RichmoDd and Petersburg Railroad Company, at the time of 
building their road, were assessed with heavy damages for the 
benefit of the land owners, for keeping up the additional fencing 
rendered necessary by the construction of their road. It was 
also proved, that the cow was found dead upon the track of the 
Railroad, not more than eight or ten yards from the crossing of 
the pubUc road, with her body mangled, and traces of blood and 
hair were seen upon the ground and sills, tending to show that 
the killing had occurred at, or near the intersection of the two 
roads. It was further proved that Mrs. Jones, the owner of the 
cow, was a lady living in the neighbourhood, but whose lands 
did not adjoin the Railroad, who like most of the inhabitants of 
that part of the country, was in the habit of turning out her 
cattle to graze and range upon the uninclosed lands of the 
neighbourhood. There Was no proof offered, upon either side, 
to show whether the train was running at the usual speed, or 
uot ; or to show any want of care and skill in the management 
of the train, on the part of the Conductor or Engineer. Upon 
this state of facts, the Jury found a verdict for the plaintiff be- 
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low, and the Court rendered judgment for the value of the cow. 
And it is the legality and propriety of this verdict and judgment, 
that I am now called upon to review. 

The property destroyed is of small value : but the principles 
involved are of an interesting character, both to the Railroad 
Company and to the people of this county ; and as there are a 
number of other suits depending in this Court of a like charac- 
ter, I have been requested to reduce my views of the law appli- 
cable to such cases to writing. In the first place I will premise, 
that while the Books and Law Journals of the day, furnish us 
"tsdth numerous decisions of the Courts of England, and the other 
States of the Union upon similar subjects : I am not aware that 
there has been any decision of the Court of Appeals of Virgi- 
nia upon this subject ; doubtless owing to the fact, that the 
amount involved, would not authorize such a case to be carried 
to that court. The principles of law by which this case is to be 
decided are few, and of a familiar character. The Richmond 
Bnd Petersburg Rail Road Company are the exclusive oVners of 
their road, along which their trains are conducted; and are en- 
gaged in a useful pursuit authorized by law, in carrying freight 
and passengers over their road by means of locomotives and 
cars propelled by steam power. This, is their regular and lai^- 
ful business ; and in the prosecution of which, they are entitled 
to the same protection, and are subject to the same responsibil- 
ities as a natural person. Every man in society has a right to 
purcue his own lawful business, but if in the prosecution of it, 
he inflicts an injury upon another by his own hegligence or im- 
proper conduct, he is responsible therefor. So on the other 
hand, if a man is engaged in the prosecution of his lawful 
business and an accident pccursj by which nnother is injured 
without negligence or misconduct on his part, he is not reponsi- 
ble for it. These principles result from the very nature and or- 
ganization of civil society, and lie at the foundation of all such 
questions as we are now considering. Hence- it is manifest, that 
the want of skill and caution in the exercise of their privileges, 
is the true ground upon which to base any right to recover dam- 
ages for an injury done to another by a Railroad Company while 
engaged in their lawful business. But it is said, that the busi- 
ness of running a locomotive upon a Railroad, is one attended 
with great and peculiar danger. This is certainly true, but the 
principle is in no degree varied, except that it imposes a greater 
degree of caution and care in that mode of transportation and 
travel, than could be required in the ordinary and less danger- 
ous modes. The degree of skill and caution must always be in 
proportion to the liability to accidents and danger, incident to 
the business. 
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Bat this case presents some other questions, which it may be 
proper for me to consider. From the testimony in the case it is 
not exactly certain, whether the cow was killed, being found 
straying upon the track of the Railroad, at some distance from 
the crossing of the public road ; or was killed exactly at the 
point of intersection of the two roads. I will consider the case 
in both aspects of the evidence. 1st. Upon the hypothesis, that 
she was overtaken upon the public road, exactly at the point of 
intersection of the two roads, which is putting the case upon the 
most favorable ground for the plaintiflF. In that case, the cow 
was p^-ssing upon a public highway where she had a legal right 
to travel. And it is equally true that the Railroad Company 
Had a legal right to run their locomotives and cars upon that 
part bf their track which crosses the county road. If the col- 
lision occurred there, does it not present the familiar case of two 
individuals, who have a common right to travel on the same 
road, and which imposes upon each the duty of so exercising 
that right, as not to injure the rights of others. The maxim 
sic utere tuo ut alienum non laeda$j here emphatically applies. 
And here again the obligation of the Railroad Company, to ob- 
serve a proper degree of caution and care in passing such points 
upon their road, becomes manifestly necessary. And in view of 
the peculiar nature and mode of traveling by locomotives, pro- 
pelled by steam, I hold it to be the duty of every Railroad 
Company, not only to blow theii' whistle, but to slacken the speed 
of their trains upon approaching and passing all such places ; 
and in the event* of a failure to do so, and the happening of a 
collision at such a point, I should certainly hold them responsible 
for any injury that might occur. 

The other view of the case, that the cow was found straying 
upon the track of the Railroad, remote from the point of inter- 
section, certainly makes a case less favorable to the plaintiflF, 
than the one which I have just considered; and if the plaintiff 
could not recover in the former, without proof of the want of 
skill and caution, on the part of the Railroad Company, she can 
certainly have no right to recover in the latter case. It was 
contended however by her counsel in the argument of the case, 
that our fence law, which denies to a land owner the rights to 
recover damages for injuries to his crops and lands, by tres- 
passes of stock, except where his lands are enclosed by a law- 
ful fence, was enacted with reference to the known habit and 
visage of the people of the country, in turning out their stock 
to graze upon the uninclosed lands of the neighborhood ; and 
was an implied permission to the owners of stock to do so. I 
do not consider our fence law as conferring any additional right 
upon the owners of stock, but only to limit and restrict the 
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right of the land owner to recover damages, to cases where his 
lands are inclosed by a lawful fence. This, I take, to be the 
extent and scope of its operation. And in the event of a suit 
by the Railroad Company, against the owner of stock, by rea- 
son of their trespassing upon their road, and causing their cars 
to be thrown from the track; it might be a good defence to 
sucK ^^ action, that the road was not inclosed by a lawful fence. 
But concede that our fence law gives to the owners of stock the 
implied right to turn them out to graze upon the uninclosed 
lands of the neighbourhood ; this at most is permissive only ; 
and the owner takes upon himself all the risk of accidents which 
may befal them, as well as a liability for the damage they may 
do to lands inclosed by a lawful fence. If cattle thus turned 
out to graze at large upon the uninclosed lands of the neigh- 
bourhood, should stray upon the track of a Railroad, the utmost 
obligations upon the Railroad Company, would be to use all 
proper care and caution to avoid an injury to them. But if by 
inevitable accident they are killed, it is the misfortune of the 
owner, and he must bear the loss. 

Another question has arisen in this case, about which I have 
heard ^ome diversity of opinion expressed : and that is, upon 
whom does the burthen of proof rest, in regard to the question 
of care and diligence on the part of the company, after the 
stock owner has established the fact of killing. This question 
I think too may be readily settled by a reference to the familiar 
rules of practise in courts of justice. The plaintiff who goes 
into court, complaining of an injury, is bound to make at least 
Sk prima facie case, and if the previous reasoning of the court is 
correct, it is incumbent upon him to show some act of miscon- 
duct on the part of the company, before he can even make a 
prima facie case of any injury. The failure to exercise proper 
care and diligence lies at the very foundation of the action^ and 
if he stops short of this proof, he fails to make out even a coloura- 
ble case for damages. In order to test this view of the subject, 
suppose the plain tSOF (as it actually occurred in one of the courts 
in this case) had merely charged in his declaration that the Rail- 
road Company, while in the regular pursuit of their lawful bu- 
siness, had ran over and killed her cow, without any charge of 
negligence or misconduct on their part. Can it be doubted that 
such a count would be demurable ? If then an allegation of 
negligence, or want of skill be a material allegation, is it not 
the duty of the plaintiff to prove it ? I deem it unnecessary to 
say more upon this topic, or to notice the reasoning founded 
upon the supposed inconvenience and difficulty, on the part of 
the stock owner, to prove the want of diligence and caution on 
the part of the agents of the company. These are considera- 
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tions which might with some plausibility be addressed to the Leg- 
islature. But the courts of the country must expound the law as 
it is. For thh foregoing reason the judgment of the county 
court must be reversed. 



CO-EMPLOYEE'S RIGHT OF FOR NEGLIGENCE OF. 

Hawley vs, Baltimore and Ohio Railroad Company. 

In the Circuit Court of Wheeling. 

When an employee enters into the seryice of a Railroad Company, he 
assames tlie risks incident to such employment, such as the carelessness 
or unskilfulness of his co-employees, when they were skilful and careful 
at the time of their employment. 

In the selection of servants the company is bound, in such case, only to the 
extent of care which prudent men ordinarily exercise. 

When company is responsible for neglect or carelessness of co-employee. 

Hawley was conductor of a train in the service of the com- 
pany and running between Wheeling and Benwood. In enter- 
ing the Benwood junction, a side-switch was left open by the 
carelessness of a switch tender or of a conductor of the regula- 
ting-engine, by reason of which the train under the conduction 
of the plaintiflF, ran off of its proper track on to the siding and 
came in collision with a train thereon, whereby the plaintiff was 
seriously and dangerously injured. 

Good and Buasell for plaintiff. 
Wheate and Suntcr for defendant. 

Instructions were asked b^ the counsel for the defendant, 
which the court declined to give, but gave the following instruc- 
tions, which were acquiesced in by the counsel for defendant, but 
objected to by the counsel for plaintiff. 

Judge Thompson. 

1st. The Railroad Company is responsible for care, such 
care as prudent men ordinarily exercise in their own affairs, 
in the selection of careful and skillful servants or employees, 
fitted for the various employments, each is to fulfil. 

2nd. If the employees connected with the accident or col- 
lision, which resulted in the injury to the plaintiff, were actu- 
ally careful and skillful at the time of their, selection by the 
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company for the duties respectively assigned them, this fulfils 
the obligation of the company in selecting such employees. 

3rd. When an employee enters into a contract of hiring 
with such a company, he assumes, with such relation to the 
company, the natural or ordinary risks incident to such employ- 
ment, and among these, such as arise from the carelessness or 
unskilfulness of his fellow employees in and about the business 
of their common employment, when such co-employees have 
been selected as first aforesaid, but, except as hereinafter lim- 
ited or enlarged. 

4th. If the plaintiff was injured by the carelessness or ne- 
glect of Michael Connor, alleged,to have been the switch-tender 
at the point where the collision and injury occurred, and as such 
was a co-employee with the plaintiff, placed there to discharge 
a particular duty assigned him, the neglect of which occasioned 
the injury complained of, yet, if the plaintiff knew or had a 
reasonable opportunity of informing himself of any general 
carelessness or unskilfulness of his said co-employee in and 
About this special duty, and this special duty was connected 
with the special employment of the plaintiff and the plaintiff 
continued in the service of the company thereafter, he is to be 
presumed by remaining in such employment, in the absence 
of any notice of such carelessness or unskilfulness to the com- 
pany, or its officer, having the power of removal, to have as- 
sumed the risks arising therefrom. 

This instruction applies to the case of Shingleton, another 
co-employee, ^whose duty was claimed in regard to the negligence 
complained ot as identical with that of Connor) substituting 
Shingleton's name for that of Connor. 

5th. If the jury are satisfied that Connor the co-employee, 
whose neglect is complained of as having been the cause of 
the collision which occasioned the injury to the plaintiff, had 
been selected with due care by the company, and it was a part 
of his duty to attend the switch in question, but was careless 
in the discharge of his said duty and that the officer of the 
company, having the power of removal, had notice of this 
peglect of duty and neglected to remove him, and that the col- 
lision in this instance occurred so soon thereafter that the plain- 
tiff cannot reasonably be presumed to have adopted the risk of 
continuing his employment with this co-employee, then the 
Company is responsible for such neglect of duty by said em- 
ployee, provided the company is not excused under other in- 
structions hereinbefore or hereinafter given to the jury. But, if 
the company used due care in selecting Connor and had no notice 
of such carelessness, if such existed ; or, if he was careless of 
that duty, so assigned him, and this carelessness was known 
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to the plaintiff and he continued in his employment ; or, if onlj 
dnring their common employment Connor became careless, and 
his superior officer as aforesaid was informed thereof and ne- 
glected to remoYC him, and the plaintiff with notice thereof con- 
tinued his employment, under circumstances that it may reason- 
ably be presumed that he continued his employment notwith- 
standing such neglect ; or, if after such notice given and a re- 
fusal by the said superior oflBcer to discharge this employee, the 
plaintiff with knowledge thereof, continued his employment, he 
must be presumed to have adopted such employment with such 
risk, and is without remedy against the company. 

This instruction applies to the instance of Shingleton mutatU 
mutandis. 

6th. Such employees are engaged in a common undertaking 
in which the safety of all depends on the care and skill witn 
which each one shall perform his appropriate function, office or 
duty, and each is bound to the careful and skilful discharge of 
his several employment, and if the plaintiff, by his violation of 
the general instructions, prescribed by the company for regula- 
ting his conduct and of which he had had reasonable opportuni- 
ties of obtaining a knowledge or of which he had actual know- 
ledge ; or, in violation of specific instructions directly com- 
municated to him by one having authority, and whom, under the 
circumstances it was his duty to recognize as having such au- 
thority (and the company has furnished the means of executing 
any such instructions, as aforesaid ; or, by any neglect of gen- 
eral duty incident to his employment ; or, unskilfulness on his 
part in the exercise of his employment, he contributed to his 
own injuiy, he is without remedy against the company. 

7th. If the jury are satisfied that the plaintiff was not in his 
proper place at the time of the collision, and that if he had 
been in his proper place, he should have had a light with 
him, and that by being there so equipped, he could, by the ex- 
ercise of ordinary prudence and the ordinary skill requisite for 
his employment, have prevented the collision, or escaped the in- 
jury to himself, then the company is not responsible. 
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SCHOOLMASTER. POAVER OF PUNISHING PUPIL. 

Link, by &c, vs. Bed, 
Circuit Court of Floyd County, Va., September Term, 1857. 

A schoolmaster stands in loco parentis towards his pupil during the hours 
of school. 

A schoolmaster may inflict reasonable and moderate correction upon his 
pupil for misconduct, provided there be proper cause, and the instrument 
and extent of the chastisement be not improper or excessive. 

This suit was brought by J. H. Link, an infant, by his next 
friend, against J. A. Bell. The declaration was in the ordinary 
form in action for assault and battery. 

First plea — not guilty — and issue thereon. 

Second plea. " And the defendant for furthur plea says, that 
at the time of the supposed assault, beating and wounding in 
the declaration charged, he, the defendant was a schoolmaster, 
and the plaintiff was his pupil and under his care and tuition ; 
and for the misconduct and evil behaviour of the plaintiff, the 
defendant did a little beat and bruise the plaintiff, for his neces- 
sary correction for such misconduct, as lawfully he might do, 
and this he is ready to verify ; and this is the assault, beating, 
&c. 

Replication : "And the plaintiff says that the assault, beating 
and wounding in the declaration charged, was not a necessary 
and proper correction of him the plaintiff for misconduct and 
evil behaviour as the pupil of defendant ; but was unnecessary, 
excessive and improper to be inflicted upon the plaintiff for the 
cause aforesaid; and of this he puts himself on the country." 
General rejoinder and issue. 

Wysor and Cook for the plaintiff. 
Staples for the defendant. 

The evidence shewed the following case. In January 1856, 
the plaintiff, a lad of sixteen or seventeen years of age, was a 
scholar in the defendant s school. One cold day, during school 
hours, the boys were crowding around the stove, producing some 
confusion. Blackwell pushed Wright back and the latter fell 
against the plaintiff, who was in his seat, and merely threw him 
from his seat. The plaintiff thrust his hand over Wrights head 
and struck Blackwell a slight blow : not in an ger,^but, as was 
clearly shown, in fun. The defendant saw this, and took up 
the poking stick, about four feet long and nearlyan inch in di- 
ameter, and struck the plaintiff two blows over the back and 
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shoulders, with the smaller end. The blows were not heavy, 
nor calculated to do serious injury. He then threw down the 
stick, and took two switches, and holding them together, struck 
the plaintiff several blows on the legs. The plaintiflF. r6se up 
and defendant ordered him to sit down again. Plaintiff said, 
" I will sit down when I get ready, and you might as well whip 
an oak tree, for you don't hurt me at all.** Defendant then 
struck him two blows over the head with the switches which broke 
to pieces. Defendant seized plaintiff and thrust him down on 
the bench ; and one witness said that in this scuffle defendant 
struck plaintiff two blows on the head with his fist ; but this 
statement was not confirmed by the other witnesses. After 
pushing him down defendant caught plaintiff by the hair, and 
lumped his head two or three times against the bench, pretty 
sharply. Defendant asked plaintiff if he would behave if he 
was allowed to rise ; plaintiff said he would and defendant let 
him get up : as soon as lie rose, plaintiff dashed for the door and 
got out — ^striking his shoulder against the door as he sprang out. 
There was, next day, a small knot on plaintiff's head, and a good 
deal of hair came out ; and there was a black bruise on the up- 
per part of his arm, but whether this was occasioned by the 
blows given him by defendant, or resulted from striking the 
door, did not appear. 

Counsel agreed that the court might charge the jury as to the 
law, without written instructions ; the plaintiff's counsel citing 
State vs. Pendergraat Deve. and Bat. Rep. (A decision of 
the Supreme Court of North Carolina,) as the only American 
case known to them on this subject. 

Fulton, J. 

While a pupil is under the actual care and government of a 
schoolmaster, the latter occupies, towards that pupil, the attitude 
of a parent ; and he may lawfully inflict chastisement in any 
case where the parent might correct the child. Much must be 
left to the teacher's discretion : still there are limits which he 
must not exceed. There must be caitse for the correction, it 
must not be mere wanton cruelty. The teacher must, in good 
faith, act in relation to that cause ; he must believe that it re- 
quires and justifies correction. The correction must be reason- 
able and moderate : such as tends to reform the offender — not 
to gratify revenge or malignity ; it must not go to the length of 
permanent injury to health, nor must it disfigure the child. It 
must also be inflicted in a suitable manner and with proper in- 
struments, and the use of any means directly tending to produce 
serious and lasting bodily injufy would be improper. 

From all the circumstances the jury must judge. FirsU whe- 
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ther there was cause for correction in this case : Second^ whe- 
ther the defendant, in good faith, believed such cause to exist : 
Thirds whether the instruments used were such as were fitting 
for the infliction of punishment : Fourth, whether the amount 
of chastisement was what was adequate to the offence and ne- 
cessary to maintain the teacher's authority ; and lastly, whether 
that punishment was inflicted in proper temper. If they be- 
lieve that the punishment was either uncalled for, or excessive in 
amount, or inflicted with improper instruments, or for the grati- 
fication of mere cruelty, they must find for the plaintiff — other- 
wise for the defendant. 

The jury found /or the defendant. 



SB£T(^EIA1U MISQIIULAIY. 



The January number of the Journal makes its appearance rather later 
than usual, for the reason that it was doubtful, at the expiration of the 
last year for some time whether it would be carried on. This doubt was 
caused by the fact, that the subscribers had not paid up — for there ure 
more than enough to support the Journal. The balance of the delay must 
be attributed to the indisposition of the Editor. 



It will be seen that quite a fierce contest on that exciting topic, " the 
lien of the^./a." has grown up in our columns ; and as we ascertain from 
some of our Exchanges, has found its way into the newspapers. This has 
grown out of a review, published in the October number, of the case of 
Furyear v. Taylor. The editorial " we" of the Law Journal has experi- 
enced some sharp commentary, and received considerable compliment on 
account of the article. The former we bear with commendable equanimity, 
but to the latter we are not entitled. The article was written by an able 
and valued contributor, and with his usual ability and force. 

While we cannot concur with him in the results at which he arrives, we 
add our meed of commendation to the ingenuity and power with which he 
has presented his views of the positions he has endeavoured to maintain. 



We have neither time nor space fully to report the decision of Judge 
Meredith upon the act 1855-6, extending the term of the sheriff's office 
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from May 1856 to Ist January 1857 ; but we present a brief synopsis of 
it, kindly furnished by one of the couuhcI in the case. 

Commonwealth v. Drewry el ala. 

Upon a motion agiiinst Drewry as sheriff of Norfolk county for failure 
to pay taxes, &c. 

Drewry was elected in May 1852, and in May 1854, for two successive 
terms of sheriffalty in said county. 

In June 1856, some of the commissioners delivered to the said Drewry 
books of assessment of taxes. Upon the point whether all were so deliver- 
ed the evidence was contradictory. 

Drewry gave no new bond under the law of 1855-6. 

The sheriff elect at the May election of 1856 gave bond and took the 
oaths of office on 2l8t of June 1856, but there was no proof that he offered 
to perform or did perform any duty, as sheriff until January 1857. 

The Court held, that the sureties in the }x)nd executed in 1854 for the 
sheriff's second term, were not liable for the taxes assessed in the commis- 
sioner's books for 1856, nor for those assessed on licenses issued subse- 
quent to July Ist, 1856. 

^11 making this decision, the Judge expressed opinions on the following 
points. 

Ist. That the delivery of the books to the sheriff prior to the Ist of July 
aid not devolve on him the duty to collect — because his power to collect 
ceased on that day, unless continued by virtue of .the 23rd sec. of 6th art. 
of the Constitution of Va. 

2nd. That the law of 1855-6 requiring a bond of the sheriff continuing 
over, was to be construed, as only giving power to the sheriff to hold and 
exercise the office upon his executing said bond — the giving of the bond 
being a prerequisite to his right to hold and exercise it — and that as he did 
not do so, his rights as sheriff terminated on the 30th of June, 1856. 

3rd. Without deeming it necessary to decide it, the Judge intimated, 
that though he thought the law of 1855-6 postponing the time of qualifi- 
cation of the sheriff to the Ist of Jan. 1857 was constitutional, yet it was 
npt obligatory upon the sureties in this bond, in so far as it extended the 
terra of the sheriff beyond the period limited by laws in existence at the 
date of their bond. 

The Court therefore gave judgment for the licenses issued before July 1st, 
1856, but refused to do so as to all others, and as to the taxes on land and 
property. 

Attorney General for Commonwealth ; Murdaugh, Hubard & Patton for 
Defts. 
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BOOK KOTIGIS. 



Reports op Cases decided in the Special Court op Appeals op Vir- 
ginia, held in Richmond, during the years 1856 and 1857. By John M, 
Paiton, Jr. and Eoscoe B. Heathy of the Richmond Bar. Vol II. Rich- 
mond, Va. Geo. M. West 

This is the second volume of the Reports of the Special Court of Ap- 
peals, and we feel bound to say that the profession are under high obliga- 
tion to the reporters for the excellent manner in which they have done their 
work. We have been particularly struck in our examination of the cases 
reported, with the accuracy of the syllabus in each report and the care 
with which all the impertinent or immaterial matter has been stripped 
froai chem. 

The opinions df the Judges, we are pleased to find, are much briefer than 
those upon which we commented in our notice of the first volume ; -and 
better stiH, they are not half so numerous. The Reporters have also fur- 
nished us with cleajr, but succinct statements of the points made and the 
authorities cited by counsel — a most excellent arrangement, and one too 
little regarded generally. A careful examination of the cases has fur- 
nished us with a much larger number of important decisions than are 
usually to be found in the same spac6 — decisions of importance not only 
because of the novelty and interest of the questions decided and discussed, 
but because they have the judicial sanction of some of the first legal minds 
of the country* We should not be considered as guilty of invidious dis- 
tinction, if in vindication of our last remark, we point especially to the 
name of the learned and venerable associate Justice Clopton, a judge 
whose capacious memory and clear logical powers combine with a well- 
balanced intellect of the highest order to give to his opinions the impress 
of a judicial power seldom felt since the days of Marshal. 

The volume we notice is, we think, altogether superior in manner and 
substance to the first volume issued by Messrs. Patton and Heath. That 
was sadly in want of the pruning knife, though it contained a good deal of 
valuable decision. In the pr^ssent instance, the wiry edge of the Judges' 
' ccKoethes scribendi has been most materially and beneficially worn o£^ and 
the Reporters work more easily in their harness. They have evidently 
labored diligently to make their work a valuable and important addition 
to the library of the lawyer, and they have succeeded. We wish them 
the eminent success they deserve. 



Want of space prevents us from inserting notices of Brightly's Digest 
and the N. C. Rep. They will appear in the next number. 



THE 

QUARTERLY LAW JOURNAL. 

Vol. III. RICHMOND, APRIL, 1858. No. 2. 

THE LIEN OF THE FIERI FACIASk 

The number of the Quarterly Law Journal, for October 1857, 
contains an article on the subject of the lien of the/. /a. which 
seems to have* attracted no little attention, if we are to judge 
from the fact that the ensuing number presents two essays, both 
of which combat the views set out in the disquisition first nam- 
ed. It is our present purpose to offer some reniArks in the way 
of a reply to those two antagonistic productions ; but before 
proceeding to that task, a brief space may be occupied, with 
some possible profit, in considering the tone and temper of those 
papers. 

The article of " W. H.*' professes, in terras, to be a reply to, 
or rather a criticism upon the article in the October number. 
In tone and temper it is unexceptionable. The writer's viewa 
are presented in a modest, sensible and manly manner. Whe- 
ther his opinions are sound and his conclusions correct or not, 
he is at least respectful towards others, and free from dogmatism 
and iassumption. We can read his article with the feeling that 
he is dealing with a grave and important question, in. the calm 
and unbiassed temper of a judge ; not with the hot and reckless 
asperity of a partizHn, who can tolerate no dissent from his own 
conceptions. 

It is a matter of regret that these commendations cannot be 
applied to the other article — the one occupying the first pages 
of the January number* That production does not openly pro- 
fess to be a reply to the October article ; nor is there any open 
and explicit allusion to that article. Still there are unmistaka- 
ble indications of the author's purpose to oppose, and if possi- 
ble, overthrow the conclusions drawn by the writer of the article 
in the October number. This is shown not only by the coinci- 
dence in the choice of subjects, but by manv expressions scat- 
tered through the article of the January number, particularly at 
7 
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pa^es 11 and 12 ; as well as by the identity of the aspects under 
which the subject is presented in both articles. Taking it for 
granted, then, that the purpose of the latter disquisition was to 
controvert the views maintained in the former one, no apology 
will be oflFered for very plainly commenting upon the manner in 
which that purpose is eflFected. It is characterized by a dogmatic 
tone calculated to do anything else than enforce conviction upon 
a dissenting mind. Its language is that of an advocate rather 
than a judge ; or perhaps it would be correct* tp say, that it is 
that of a judge who was unwilling to hear, and determined not 
to respect an argument opposed to his own views. Strong and 
sweeping assertion, sustained by little if any evidence, is a con- 
spicuous element in its discussion of the subject ; a striking in- 
stance of which may be found on page 3, where the writer de- 
clares that, "in ninetv-nine cases out of a hundred therefore, in 
which a ca. sa. was sued out, even against a debtor who had 
property, the result was to defeat the creditor by execution, and 
compel him to begin a new pursuit." Such a declaration is as 
astounding for its boldness, as it is marvellous from its novelty ; 
and will indeed excite the surprise of many an old practitioner. 
With such assertions as Ahis, a shew of support might be made 
out for any theory. Lt is «ot to be wondered at that a mind, 
capable of hazarding suoh an assertion, would be not very likely 
to respect the opinions of others, nor accept them in a spirit of 
candid appreciation. He woald be very apt to imagine that 
they rested upon no firmer basis of experience and fad than his 
own. But ill one respect, at least, he deserves admiration. It 
is for his courage. He does not fear to praise and defend the 
Code of Virginia ! Bara avis in terris ! For nearly nine long 
years has the writer, whose pen is tracing this tribute to cour- 
age and chivalry, been seeking, in and out of his profession, for 
a single human being, wise or simple, who had a good word to 
say for the Code, and never until the appearance of the last 
number of the Law Journal, has his search been rewarded with 
success. Perseverance works wonders. He had nearly given 
up the pursuit in despair, when he was himself made the happy 
instrument of leading the champion into the arena. And how 
does he deport himself when there. With vigor, at least, if not 
with eflFect. He hesitates not to declare, in substance and eflFect, 
that those who condemn the Code, deal in " flippant sneers," 
*' random denunciations,*' and " sweeping condemnation ;'* and 
pretty broadly insinuates that those who cannot comprehend the 
provisions of the Code, are such as could not cross the pons 
asinorum of Euclid. It is submitted that this is hardly the 
proper style in which to treat of differences of opinion in regard 
to an important system of legislation, which has had the misfor- 
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tune to meet with little else than unmixed reprobation. The 
present writer would beg leave to say, that he is not " flippant" 
in the expression of his opinions, nor given to dealing in *^ ran- 
dom" denunciations : that he Aas* crossed the pons asinorum: 
and that he had the benefit of nearly ten years of practice un- 
der the older, (and with all its faults) better system of legisla- 
tion, which preceded the code of 1849. Since that delectable 
volume was ushered into existence, he has been in constant con- 
tact and communication with all the leading lawyers of one cir- 
cuit ; with most of those of another ; with part of those of a 
third, and, more rarely, with a few of those of a fourth. He 
has practised, more or less, before six circuit court judges ; has 
had a good deal to do with one district court, and a tolerably 
large phare of experience in the highest court of the common- 
wealth ; and he has yet to meet a single member of the profes- 
sion, on the bench or at the bar, who has in his hearing, or to 
his knowledge, uttered one word of commendation in regard to 
that unlucky compilation, the Code of Virginia. On the other 
hand, *' denunciation" and "condemnation," very "sweeping" 
indeed, but neither "flippant" nor "random," have characteri- 
zed the onjy sentiments he has ever heard announced in regard 
to that much abused production. Setting aside his own opinions, 
he would feel justified in retorting the epithets of "flippant" and 
the like, did his sense of propriety admit, or the , exigencies of 
his position require, the use of such terms. And, it may bQ 
added, that no provisions of the Code have been more bitterly 
denounced than those relating to the matter in hand, — the sub- 
ject of executions. The fact that they affect all ioen, has drawn 
to them an especial degree of attention ; and this condemnation 
has been pronounced by all classes, without exception, in and 
out of the legal profession. 

Our defender of the Code denounces imprisonment for debt, 
as a " relic of barbarism," and felicitates his readers upon the 
impossibility of its restoration. He very complacently says that 
the framers of the Code have, "it is believed, improved very 
greatly the remedies of execution creditors by their substitute 
tor" the ca. sa. This is indeed a marvellously proper mode of 
arguing a question. It calmly assumes the whole matter in dis- 
pute. Who considered imprisonment for debt, as it was applied 
in Virginia^ up to 1850, " a relic of barbarism ?" Who de- 
manded its abolition ? Who had been oppressed by it ? Who 
desired to escape from its operation ? We imagine that it was 
only the dishonest and fraudulent debtor. So far as our expe- 
rience and observation went, at least all honest men were satis- 
fied with it. We know that others might, unknown to us, have 
entertained different opinions, and we do not want to fall into 
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the same error which has just been mentioned, that of hasty, 
comprehensive assertions, not based on full knowledge of the 
facts ; but we do know that in a pretty large section of Virgi- 
nia, the abolition of the ca, sa. and the almost impotent provi- 
sions substituted for it, met with universal and unmixed reproba- 
tion. What is meant by improvement in the vocabulary of him 
to whom we are attempting an answer, we cannot say ; but if 
the substitution of uncertainty, confusion, delay, expense, and 
fraudulent contrivance for the cheap, short, eflScient and honest 
remedy of the ca. sa. fills up the measure of his idea of improve- 
ment, then we can only say that we differ widely in opinion, and 
respectfully suggest that our view is fortified, as we conceive, by 
experience, observation and the general opinion of the profes- 
sion and the' community. That the ca. sa. may never be re- 
stored is very possible : but that does not prove that it was right 
to abolish it. We may not live to see many other things that 
ought to exist ; and many present evils may survive us. It is to 
be feared that we shall never see the end of abolition, spirit-rap- 
ping, et id omne genus : the fantastic notion of abolishing im- 
t>risonment for debt, was one of that brood, and may live as 
ong. 

It is to be regretted that " W. H." should have given some 
recognition to this crotchet ; for he says that, " the temper of 
the times demanded the 'abolition of imprisonment for debt." 
He will allow us to say, with great deference, that we think he 
is mistaken in this opinion. " The temper of the times,'* in 
New York and New England, might have required this thing to 
be done, just as it there demands the removal of so many other 
restraints of the law, human and divine, moral and constitution- 
al ; but we do not believe the infection of " the temper of the 
times" had invaded Virginia in this respect, any more than in 
most, if not all the other iniquities, so rampant at the North. 
Had the question of the abolition of imprisonment for debt, as 
it was used in Virginia, been submitted to our people, on calm 
investigation, we believe that our law in that respect would have 
been retained by nineteen votes out of every twenty. 

'^ W. H." does not undertake the hopeless task of defending 
the Code. He expresses neither approval nor condemnation of 
its purposes. With a greater degree of equanimity, than we 
must confess is at our command, yet at the same time with a 
very chilly air, that indicates anything rather than approbation, 
he accepts those provisions as the law of the land, and then pro- 
ceeds to make the^ttiDSt that can be made of them in the matter 
now in hand. Hie states the question plainly and distinctly. 
There ii no irrelevant or impertinent matter in his discussion of 
the subject. Stripped of all verbiage and extrinsic matter, what 
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is that question ? It is this. Does the lien of a fieri facias 
upon " goods and chattels," as given by sec. 11, chap. 187, of 
the Code, exist longer than the return day of the writ, where it 
has not been levied before the return day ! Or, in other words, 
does the general and unrestricted language of the 3d and 4th 
sections of chap. 188, which is admitted to give an indefinite, 
continuing lien upon chores in action and other estate, incapable 
of actual levy, operate so as to give to the process the same sort 
of lien upon the '* goods and chattels'' mentioned in the chap. 

We will take the articles in the January number in the order 
in which they stand in the Journal. The first article presents 
very little in reference to the real question. Much, very much, 
its largest portion could be well spared, and yet everything, 
bearing on the subject in controversy, would be retained. Many 
things are asserted and demonstrated which no one ever thought 
of denying, and everything in relation to judgments and elegits^ 
and liens on real estate are foreign to the discussion. The pro- 
visions of the Code in reference to those matters may be either 
wise and proper, or the contrary, so far as the lien of the fi^ri 
facias is concerned. This question is considered by the writer, 
to whom we are now alluding, in a very short way, and in a 
manner i^hich we cannot regard as satisfactory. He does not 
really approach this question until within the last three or 
four pages of his article. Nearly all his space is occupied by 
other matters than the real question at issue. That question we 
repeat, is whether the lien of an unlevied fi. fa, continues after 
the return day upon ''goods and chattels." Its efi'ect as upon 
cho%eB in action is not the diflSculty. No one entertains any 
doubt upon that head ; if they did Puryear vs. Taylor would 
settle it. Nor is there any doubt, that if the fi. fa. be levied 
before the return day, the lien continues, upon whatever it may 
have "been levied on. Let us stick to the real question. 

Daes the lien continue as upon ''goods and chattels" after the 
return day, without levy ? Our writer assumes the affirmative. 
How does he establish his proposition ? By a reference to the 
3rd and 4th sections of chap. 188, which contain, as he avers, 
"the pith and marrow of the new law." The phraseology of 
these sections, in his opinion, is not only broad and comprehen- 
sive enough to enlarge the lien of Seo. 11 of the preceding 
chapter, into a general, continuing, indefinite lien upon " goods 
and chattels," but is so plain and unmistakeable in its meaning 
and force as absolutely to require such enlargement. In his 
opinion the matter is " so clear as not to admit of well-grounded 
doubt." Ipse dixit. Let us look at some of the reasons itd- 
vanced in support of this most authoritative announcement. 
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One proposition is that the Court of Appeals held in Puryear 
vs. Taylor y the views which our writer maintains ; or at least, if 
they have not done so already, that they will cto 8o hereafter. 
His language is this — see page 11. *' The judges of that Court, 
however, certainly will be very much surprised to learn that a 
Circuit Court has decided upon the authority of Puryear vs. 
Taylor^ not only that the lien of a fieri facia% continues after 
the return day (which certainly was decided,) and continues upon 
goods and chattels not levied on, (which if they have not 
DECIDED, THEY CERTAINLY WILL,) — but furthermore^ that such 
goods not levied on did not become subject to a subsequent exe- 
eution.** The italics are the author's ; the small caps are used 
to indicate an expression which is a key to that author's 
mode of treating the whole subject — namely, by mere ground- 
less assumptions. That expression begs the whole question. It 
asserts the existence of the only matter in dispute. That dis- 
pute is, (it cannot be too clearly announced,) whether the lien 
of a fi. fa. on goods and chattels, not levied on, continues be- 
yond the return day. The Court of Appeals has never decided 
upon the question : the doubt is as to how they ought to and 
probably will decide it ; and here is a writer who boldly under- 
takes to declare that it will certainly be decided in accordance 
with his view. We might as well strike our colors : the question 
is settled. Let the court of final resort announce that opinion, 
and we have nothing more to say. That they will not and can- 
not so depide is the only thing we have ever contended for in the 
premises. But whilst we should, with as much grace and pa- 
tience as possible, bow to such a decision from that court, we do 
not yield our assent to this annunciation of what that opinion is 
to be. Giving to this dogmatic assumption the only answer 
which we think it merits, we shall only say that, we believe and 
trust, that the Court of Appeals will decide no such thing. 

That portion of the above quoted passage, which is italicised 
by its author, contains a proposition which he condemns as 
wholly untenable ; and which he asserts it is impossible 
that the Court of Appeals ever can sustain ; and his language 
contains a covert sneer at the judge who did decide in favor of 
that proposition. He had better restrain his expressions of dis- 
approval of such a decision, real or possible. It is the natural 
and irresistible conclusion from his own premises. The Judge 
who made that decision only carried out to its proper and logi- 
cal result, the idea that the lien of an unlevied fi. fa. continues 
after the return upon "goods and chattels." How can the 
goods become " subject to a subsequent execution" (at least to 
any useful purpose,) if the lien of the prior writ still continues ? 
The very assertion that the continuing lien of the fi. fa. does 
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not avail to prevent the unlevied goods from becoming subject 
to a subsequent execution, destroys the whole superstructure 
so painfully and laboriously enacted by our author. Now the 
ji.fa, is, on all hands, admitted to be a lien until the return 
day ; no subsequent execution can defeat its operation until that 
day shall have come : if a subsequent execution can avail at all, 
it is only after the return day has passed : if then the property 
become. subject to a subsequent execution, it must be because the 
lien doe% not continue beyond the return day ; yet our writer 
declares it to be preposterous to hold that the subsequent execu- 
tion cannot be executed on the goods, not levied upon by the 
fi. fa. If we have not forgotten the little logic we once knew, 
here is a pretty plain case of the reductio ad absurdum. 

Our author seems to have some sort of conception of the di- 
lemma in which he was about to place himself by that unlucky 
declaration as to the operation, or rather non-operation, of his 
continuing lien as against a subsequent execution ; which feeling 
is indicated by the use he makes of the last clause of the 3ra 
sec. chap. 188. The words are, " this section shall not impair 
a lien acquired by an execution creditor under chapter one hun- 
dred and eighty-seven.*' His construction of this clause is, that 
it does not preclude the levy of a subsequent execution on goods 
and chattels not levied upon by force of a prior execution. We 
think he has nqt taken the correct view of the purpose of this 
saving clause ; but admit for argument's sake, that he is right — 
what is the result? He contends ths^t this clause authorizes the 
levy of the junior execution upon the goods not actually seized 
by force of the prior fi. fa, : in other words, that a junior exe- 
cution, perfected by levy, will override an elder one not per- 
fected by levy. We agree with him in this ; but how does it 
affect his proposition ? What becomes of the continuing lien 
on ^' goods and chattels^'' of the older, unlevied execution ? Is 
not this an unconditional surrender of the only question at 
issue ? Our contention all along has been, that there is no lien 
on "goods and chattels" after the return day, without levy: 
our opponent admits — nay, declares with an air of triumphant 
decision, admitting of no question — that a younger execution, 
perfected by levy, will override the older one under which no 
levy has been made. What sort of lien is that which is de- 
stroyed by the levy of a younger execution ? Now, our propo- 
sition admits, we humbly venture to assert, of no question : it is 
that no continuing lien on goods and chattels is given by -chap. 
187. That extends the lien, in point of time, no further than 
at Common Law ; and we all know that there it continued only 
till the return day. The prolongation of the lien, its character 
of continuance beyond the return day, must be sought in the 
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3rd and 4th Sections of Chap. 188 ; and there its advocates en- 
deavor to show it. By the very terms of Chap. 187, a perfect 
lien is given up to the return day ; no junior execution can be 
levied on the goods, in exclusion of the elder writ, prior to the 
return day thereof; yet our author tells us that a junior execu- 
tion, perfected by levy, will avail against an elder one not so 
perfected. When does it acquire niis attribute? Not before 
the return day of the elder — ^for until the return day the elder 
maybe levied, and thereby hold the property. Why shall it 
(the younger,) so become available ? Because, says our 
author, it is perfected by levy. But then it could not have 
been so perfected before the^ return day of the elder. Why ? 
Because the lien of the elder existed up to the return day. 
What then prevented the younger from being operative, prior 
to the return day of the elder ? The existence of the lien of the 
elder. What then gives the younger one this operative power 
after the return day ? The cessation of -the lien that previously 
was an impediment to its operation. It is no injustice to our 
author to sav, that here he again surrenders the question in con- 
troversy. He contends for a lien, continuing on goods arid 
chattels^ after the return day, without levy, yet declares it an 
absurdity to imagine this lien will shield the goods against the 
levy of a younger execution. This is all we want on this head. 
No body cares for a dead and impotent lien. 

Having explicitly conceded that there is no lien on goods and 
chattels, continuing, without levy, beyond th« return day, as 
against creditors, (for of course, the beneficiaries in subsequent 
executions can only be creditors,) our author takes great pains 
to show, further, that there is.no such lien as against the other 
class of persons interested in the question — ^purchasers fbr valu- 
able consideration without notice. In commenting upon this 
portion of the article now under consideration, we feel a great 
degree of embarrassment from the fear that we may be carried 
beyond the limits of propriety. We know not the author, and 
will not say anything unkind or oflFensive — at least not with the 
wish or expectation that it shall be so considered : but we must 
say that it tasks our charity to the uttermost to believe that the 
writer could be serious in what he has said on this subject. 
Such conceptions surely never before entered into* the mind of 
man. Such an utter disregard for the plainest meaning of 
words — such complete dislocation and confusion of ideas never 
were presented for our consideration. We have scarcely ever 
lieard the least scrupulous advocate, under the excitement of de- 
bate and the prompting of interest, (and we have had some ex- 
perience in that way,) more recklessly trample under foot every 
rule of construction, and every requirement of the most ordinary 



■ —^ 



1858.] THE LIBN OP THE FIERI FACIAS. 105 

degree of reasoning capacity. We had to see the proposition 
laid down and attempted to be sustained, that a " purchaser" of 
goods and chattels, and an '^ assignee'* of personal estate meant 
the same thing — that those words described the same character — 
before we could have believed that any man could have had the 
holdness to advance such a proposition. Yet to such a propo- 
sition is this writer driven in support of his position. He tell us 
that the legislature which framed the Code, deliberately con- 
founded these two classes together, and used the terms in- 
differently. Slight as is the degree of respect which we enter- 
tain for the legislative capacity of those who framed the Code, 
we cannot attribute to them so much weakness and imbecility as 
is implied in this ^issertion. Nothing in the Code — ^nothing in 
the natural or technical meaning of the words employed — no- 
thing in the character of the things to be operated upon — 
nothing in the purposes sought to be attained, justifies the be- 
Hef, that a "purchaser** of goods and chattels is to be con- 
sidered as an " assignee" of all the personal estate. We deem 
it scarcely worth the time and labor, necessary for the purpose, 
to go into any detailed refutation of this strange and most un- 
tenable proposition. To overthrow it completely it is only ne- 
cessary to compare the two sections which principally affect the 
question, — the 11th of chapter 107, and the 3rd of chapter 
188. Any one so doing can in a moment perceive that the sub- 
ject matter — the persons — and the liabilities — to be affected are 
radically and essentially different. 

Strange as is this confounding together of two distinct classes 
of parties, the result which is made to flow from the union is 
even more strange. Assuming the identity of "purchaser** and 
" assignee," and seeing that the " assignee for value without 
notice,*' is expressly protected by the ord sec. of chap. 188, 
our very logical writer draws the startling conclusion that a 
"purchaser for valuable consideration without notice,** is pro- 
tected against the lien on goods and chattels, given by sec. 11, 
chap. 187 : and that in spite of the very words of that section. 
Now this is going more than a bowshot beyond anything con- 
tended for in our article in the October number. We admitted 
that the fi. fa. gave an express and unquestionable lien, up to 
the return day, and only contended that it ceased on that day 
unless completed by levy. We conceded that it " hath this ex- 
tent, no more.*' But Our vigorous champion of the indefinite, 
conti-nuing lien will not rest till he has destroyed that which we 
had felt bound to concede. Upon his view, the lien of the 11th 
sec. chap. 187, as against purchasers for valuable consideration 
without notice is effectually neutralized. It is true, that to 
effect this object he uses a term not found in the statute. He 
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calls the "purchaser for valuable consideration without notice," 
ah " innocent purchaser/' He evidently considers the two* ex- 
pressions synonymous ; and his has the advantage of conve- 
nience. He then couples this innocent purchaser with the " as- 
signee for value without notice," alluded to in sec. 3, of chap. 
188 ; and boldly asserts that they are equally protected against 
the operation of the lien of the jS. fa. He utterly ignores the 
broad distinction between the two classes, ncbade by the varying 
influence and effect of notice. As against his innocent purcha- 
ser, notice under the one section is wholly immaterial : the Hen 
operates with or without notice ; whilst as to the " assignee for 
value** under the other section, want of notice is an effectual 
protection. 

What then is his conclusion ? It is set out in a separate pa- 
ragraph, which we copy as a whole.. "There is not the least 
foundation then for the apprehension that, by reason of the con- 
tinuing, indefinite nature of the lien, given by sec. 3, of chap. 
188, subsequent execution creditors or innocent purchasers for 
value can be injured ; they are expresaly protected^ Yet, in 
the very next paragraph he says : " To have made the effect of 
the lien given by that chapter,** (we presume chap. 187 is in- 
tended, though by a misprint, chap. 189 is spoken of,) "cease on 
the return day of the execution, would have made the law 
merely absurd and ridiculous.** (We will not stop to comment 
upon the good taste and respect for the opinions of others, mani- 
fested by the application of such terms as " absurd'* and " ri- 
diculous** to that effect which our whole article in the October 
number was written to assert and maintain.) 

Let any one compare together the two sentences we have 
quoted, and say what is the inevitable conclusion to be deduced 
from' them. The writer contends for a general, indefinite con- 
tinuing lien upon goods and chattels, after the return day, and 
yet concedes, that that lien is utterly inoperative as against the 
only two classes of persons who can by possibility be affected 
by such lien ; to wit — creditors and purchasers for valuable con- 
sideration,, or, as he calls them, innocent purchasers. This is 
all we want — all that we contended for. We do not care a fig 
for the continuing lien if this is its effect. We only maintained, 
(or tried to maintain,) that after the return day, if there had 
been no levy, the "goods and chattels** of the debtor became 
liable to a junior execution, or would be held by a purchaser 
for valuable consideration without notice. Concede this and we 
have not another word to say. As it is completely conceded, 
we shall not take the trouble to carry the dispute any further 
with this writer. He has vanquished himself. 

Passing from this inconsistent and suicidal performance, we 
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meet in " W. H." a very different sort of opponent. He builds 
up no house of sand, to be overthrown by his own breath. Right 
or wrong, his conclusions are the legitimate results of argument 
from his premises: He lays down the proposition that there is 
a general continuing lien after the return day, on goods and 
chattels not levied upon, and he accepts, without flinching, all 
the consequences resulting from that proposition. There is no 
"filling and tacking" with him ; but he steers straight forward 
to his goal, regardless of whatever may have to go down before 
him. In his opinion this continuing lien does affect the rights 
of all parties with whose interests it is brought into conflict : 
that it does override any claim under a junior execution, even 
though that junior execution may have been perfected by levy : 
that it does displace and destroy any claim of a purchaser for 
valuable consideration without notice. His is no impotent and 
fruitless lien. Having once come into operation by the delivery 
of the writ to the officer, no subsequent act, or omission can de- 
stroy its efficiency, or neutralize its force, except the specific 
things indicated in sec. 4, of chap. 188. And this is the only 
consistent and logical conclusion, which can be deduced from 
the proposition, that there is a continuing lien on goods and 
chattels. By Uen we mean something that has power — some- 
thing that can be enforced. It implies a right and an ability to 
subject the property to the satisfaction of a particular demand. 
The lien of an execution is complete and exclusive up to the re- 
turn day ; if that lien continues after the return, it must con- 
tinue with the same attributes which it formerly possessed. If 
it continues at all, it is as potent and exclusive after the return 
dayas before. 

We admit, then, that " W. H.," if he has laid down the 
proper preinises, has drawn the correct conclusion. But ho has 
failed to satisfy us, at least, that he has laid down proper pre- 
mises. Free we are to admit, that his failure in this respect 
may be the result of no error in his propositions, or weakness 
in nis arguments, but only produced by that fond adherence to 
our own preconceived opinions, so characteristic of most men, 
and from which we claim no exemption. But we still adhere to 
the negative of the proposition — that the lien on goods and 
chattels, of an unlevied fi, fa, continues beyond the return day. 

The lien on "goods and chattels" is given in express terms 
and against all persons, (except of course an older execution 
creditor,) by sec. 11, chap. 187. Nothing in that chapter fixes 
the cessation of that lien. We must look out of that chapter 
for such cessation. In the absence of chap. 188, that cessation 
would be effected by the Common Law, one rule of which was 
that the lien of the Ji. fa. ceased on the return. But we are 
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told that we have a new rule of cessation, which rule is con- 
tinued in the 4th sec. of chap. 188 : and that insteM of the lien 
becoming defunct on the return day, if unfortified by levy, it is 
only displaced by the happening of some of the events named 
in that section : that some one or more of those events operate 
in place of the lapse of time at Common Law. Reduced, then, 
to its simplest elements, the proposition of '' W. H.*' is that the 
section last named alone indicates the cessation of the lien : be- 
cause if that section does not mark the period when the lien 
terminates, we are referred to the Common Law which termi- 
nated it on the return day. The contest is between that section 
and theOommon Law rule. 

Our first objection to the proposition that the section now 
under consideration prolongs the lien on "goods and chattels'* 
is that such is not its professed nor expressed object. Per se^ 
it in no wise alludes to the lien on goods : it in no wise, by its 
own operation, connects itself with any part of chap." 187. 
Much may be said about the plain import of words ; about the 
danger of extending provisions of law beyond their manifest 
scope. Does this section, in terms, apply to the lien given by 
chap. 187 ? We cannot discover any such application. . We 
think it a result wholly argumentative in its character — wholly 
a thing of construction, of implication, of inference. It cannot 
be attained, reddendo singula singulis. " Rightly dividing the 
word," — " giving to each its portion ;" we cannot come to this 
conclusion. And why ? Because that section distinctly and 
unmistakeably designates its own subject-matter. That subject- 
matter — that thing which it unquestionably does affect — that 
thing to which it does impart continued existence and vital effi- 
cacy is, " the lien acquired under the preceding section.** In 
terms at least it is not "the lien of a fi.fa, on goods and chat-^ 
tels.** There is not in the whole section a word or an idea which 
can, by the operative force of the section itself, be made appli- 
cable to the lien on goods and chattels as given by chap. 187. 
It is not, we conceive, a legitimate mode of argument to allege, 
that the provision applies to an unexpressed subject-matter, 
when there is one cletirly and distinctly expressed. Here the 
language is satisfied : we can point out the very thing to which, 
and to which alone^ as we contend, it is applicable. 

The lien then, which is kept alive by the provisions of this 
section, is " the lien acquired under the pr-eceding section.*' 
What then, is that lien ? If it can be shewn to be the lien on 
"goods and chattels,*' then it is controlled by the operative 
words of the fourth section. If it is the same in nature and ef- 
fect as the lien on " goods and chattels," then the latter must 
be again held to be controlled by those operative words. Here 
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is indeed the very gist of the whole matter. Is the lien given 
by sec. 3, chap. 188, the same thing in character and effect, as 
that given by the preceding chapter on " goods and chattels,*' 
and consequently, is it the subject-matter of the words, of pro- 
longation in the 4th section so often alluded to ? We will briefly 
state our objections t9 this theory ; and if we should be com- 
pelled to recapitulate some of the views embraced in our Octo- 
ber article, necessity must plead our excuse. 

In the first place, the language of the fourth section of chap. 
188y is not appropriate to express the enlarged purpose con- 
tended for by " W. H." Suppose the intention had been to pro- 
long the lien upon goods and chattels under chap.vl87, as well 
as that arising "under the preceding section.'* The language 
then should have been general: " The lien of a fieri facias shall 
cease, &c," would have been the' proper expression ; not the re- 
8tricti\'^ phraseology, " the lien acquired under the preceding 
section, &c." If all the power of a fi. fa. was intended, why 
allude to only a part? If, in short, the lien on "goods tind 
chattels*' was intended to be prolonged, why not say so? Surely 
so important a provision, affecting the visible personalty of 
every execution debtor in the Commonwealth, and effectually 
modifying, and in effect, repealing a fundamental legal principle, 
ought to have been . plainly expressed. The Common Law rule 
which terminated the lien of the fi. fa. on goods and chatteH, at 
the return, must have been known to the makers of the Code, and 
they could not have been insensible to its importance, and the 
vast amount of property upon which it operated : is it reasTon- 
able to suppose that such a radical and comprehensive modifica- 
tion of that rule would have been left as a matter of mere argument 
and inference ! And that, too, to be deduced from a provision 
found in a separate chapter from that in which they were treat- 
ing of that lien ? We cannot subscribe to such a conclusion. 

In the next place, such a provision as this prolongation of the 
lien was unnecessary in regard to goods and chattels. " W. H." 
says, that " strictly speaking there is no lien given by chap. 
187 :" that " the Common Law gives the lien under that chap- 
ter." This, we conceive, in no wise strengthens his case, but 
might not unfairly be construed into an admission of its weak- 
ness. The question of the origin of that lien is immaterial. 
The language of sec. 11, chap. 187, is that the writ "shall 
bind, &c." Now, whether this be held as giving a lien, propria 
vigore, or only recognizing the Common Law lien, does not af- 
fect the fact that the lien exists; nor raise any necessity for pro- 
viding, in a subsequent chapter, a right already fully and plainly 
recognized and affirmed. In our opinion, chap. 187 exhausts 
the legal provisions of the Code in reference to goods and cliat- 
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tela. It provides for the issuing, the lien and the levy of the 
writ ; for the sale of the goods, the payment of the money and 
the suing out of other ezecations. It is in fact about as well 
drawn as any chapter in the Code, if it is not in that respect 
superior to every other. There is little if any ground for com- 
plaint in regard to it. But such commendation would be mis- 
placed if it omitted so important a provision as that the execu- 
tion should continue in force, bv way of lietij after the return 
day. Only a single legal provision, not , found in that chapter, 
is necessary, to its full and complete operation. That is the pro- 
vision in tne succeeding chapter in reference to the- discovery of 
a debtor's estate. He may have property which the officer can- 
not find, orcatinot seize. But the summons.and interrogatories 
therein provided for, do not give a lien at all: their only pur- 
pose is to .afford means for enforcing a lien already acquired. 
With thife exception chap. 187 is complete in itself; " W. H." 
however, apprehends much danger from the supposed inefficacy 
of the fi-fa.y and gives some illustrations of the difficulties that 
may be encountered in its operation. With; all respect to him, 
we think that his illustrations are so extreme in their character 
as to defeat the purpose for which they are presented; and 
yet are Auscuptible of a sufficient answer^ — altogether inde- 
pendently of the theory of a continuing liem. Any case which 
he supposes can be settled, either- by the issse of another execu- 
tion, to the same or another county, under the provisions of the 
twenty-first section of the same chapter; or by having the 
debtor summoned before a commissioner and forced to surrender 
the property. The argument ab inconvenienti fails. But even 
if there was good ground for this argument, ** W. H." regards 
it in but one point of view ; that in* which the interests of the 
executioa creditor are involved. He forgets that we are to look 
at all the inconveniences when we take any into consideration ; 
and the balance of inconvejiience is heJ^vily against his theory 
of a continuing lien. Thete however, we tried to point out in 
our former article, and need not now repeat. 

Again, the liens respect vely given by these two chapters, 
operate upon wholly different species of property ; and this pro- 
position leads us to an exantination and comparison of \hQ tfiuh- 
jecU affected by the liens. It will not be pretended that chap. 
188, in terms and directly, gives any lien on " goods and chat^ 
tels^** It is only by the use of x the words "all the personal es- 
tate" of the debtor, that tliis chapter even incidentally gives 
any lien upon "goods arid chattels." Yet, a valid and sufficient 
lien upon "goods and chattels" had already been given by 
chap. 187 — or, as "W. H." thinks, was given by Common Law. 
Why pile one lien on another ? That it was not intended to con- 
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trol the lien under chap. 187, is manifest for two reasons. The 
first is, that the Srd sec, chap. 188, recognises the prior lien, 
and draws a distinction between them. It makes one primary — 
the other secondary. The lien under that section is oijly aux" 
iliary and supplemental. It only comes in aid of the prior lien. 
All this we think is inferable from the use of the words " in ad- 
dition." An addition can only be made to something already 
in existence — something recognised as in force, but which may 
fail to effect some given purpose which it is desirable to attain. 
It is therefore only legitimate and proper to consider the addi- 
tional lien as the secondary adjunct to a primary lien, already 
in force, and so far as it is intended to operate, fully capable of 
being made eflFectual. The other reason is, that in terms, the 
secondary auxiliary lien, is not to impair the primary one givea 
by the preceding chapter ; and is not to affect a lien acquired 
under it. This, however, is a view which we €hall again present 
under a different head. 

It is not to be denied that the words, by which this secondary 
lien is given, are very broad. '' All the personal estate" uf the 
debtor would seem to include "goods and chattels;" yet %uch 
is not the necessary result Paradoxical as this position may 
appear, yet we have only to remember, that "personal estate" 
does not necessarily mean " goods and chattels." Goods and 
chattels are actual, visible, tangible articles of property : • per- 
sonal estate may and does extend to a variety of speci«s of pro- 
perty, having no visible, tangible existence. A man may have 
a very large and important personal estate and no gooqs and 
chattels at all. His goods and chattels may have all been levied 
and sold, and yet a personal estate, ample to pay all his debts, 
be beyond tho reach of his" creditors, if the Ji./a, is to have no- 
thing but its primary lien on goods and chattels. It is therefoi^e 
doing «io violence to this section to say that it does not embrace, 
and did not intend to embrace goods and chattels, capable vf be- 
ing levied •on. They had been already disposed of, — the first 
well known, distinct and universally admitted operation of the 
JJ./a. was tQ fasten upon them a liability to the debt. They 
could not be soJd — they could not be seized upon a younger exe- 
cution. As xigainst all the world, they were set apart to the stlt- 
isfaction of a .particular demand. Though strictly speaking a 
part of the " personal -estate," they were a part which required 
nd further legislation. They had ceased to be any part of the 
general " personal estate" of the debtor. They were a portion 
subject to particular liabilities — ^governed by peculiar laws. 

In the construction of a statute we must look to all its pai'ts, 
if necessary for the comprehension of any portion. la the 
whole of chap. 188, there is not a word to shew that the legisla- 
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ture considered " goods and chattels" a« any part of the " per- 
sonal estate/' oncerning which that chapter was intended. It 
is evident they t* «jre looking solely to estate not capable of be- 
ing levied on.' " W. H." considers the use of the word "pos- 
sessed" in the 3rd section — ^also the words " though not levied 
on," as shewing, that the secondary lien given by that section, is 
to operate upon " goods and chattels." We cannot adopt this 
conclus' m. We have seen that the section uses a term, " per- 
sonal estate," which does not necessarily include goods and 
chattels, and that it wa3 that term, as we contend, under circum- 
stances and in a connection, which exclude the idea of its ap- 
plicability to goods and chattels. The teim "possessed," is as 
applicable to property not consisting of goods and chattels, as it 
is to thpse articles themselves. A man is as much possessed of 
his bank stock as he is of his negro. Moreover, he may be pos- 
sessed of property — actual goods and chattels, which for some 
reason cannot be levied on in his possession — but, in which ne- 
vertheless, he may have a valuable interest : as in the case of 
partners, tenants in common, joint stock companies, equities of 
redemption in personal property, and hundreds of other cases. 
Here though the property may not be subject to actual levy, 
the debtor may either alone, or in conjunction with others, be 
possessed of the property. A notable instance of this may be 
found in Leslie vs. Briggs in t5th Leigh ; and the experience of 
any practitioner of long standing will have made him familiar 
with many such cases. We think, then, that there is no magic 
in the word possessed, to force goods and chattels into the cate- 
gory of personal estate in this section. As to the words "al- 
though not levied on," we think tbey are to be taken in connec- 
tion with those which follow them — " nor capable of being levied 
on," and that both describe but one species of property. Both 
relate to "personal estate" — "of, or to which the debtor may 
be possessed or entitled." We have already endeavored to 
shew that these words have a meaning wholly inapplicable lo 
goods and chattels. Now, a man may Win possession of "per- 
sonal estate," which is not goods and chattels, and which may 
or may not have been levied on. It may have been levied on 
when it was not liable to levy — or the levy may have been 
omitted when it ought to have been made ; or the property may 
not be subject to levy at all. As we read this provision it em- 
braces everything and anything, except " goods and chattels," 
capable of being levied on, as to which no legislation was re- 
quired. We are not willing to take these words " although not 
levied on, &c," as extending the provisions of the chapter to 
" goods and chattels." 

Let us look a little furthei? through this chapter to learn how 
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the words ^' all the personal estate" are to be understood, and 
whether there are any limitations and modifications which ought 
to be taken into consideration in judging whether those words, 
as used in this chapter and section^ do include " goods and 
chattels." What was the object of the whole chapter ? It was 
to provide ^' means of enforcing the recovery of monies, other- 
WISE than by levying an elegit or fieri facias,*' It was to reach 
property which could not be affected by the levtf of a fi, fa. : 
in other Yforisy personal estate " not capable of being levied on." 
Now the old mode df effecting this was by the service of a ca. 
sa. That process was not to be retained, in deference, we are 
told, to " temper of the times." Accordingly chap. 188, sets 
out by abolishing the ca, m. To this object, the first and se- 
cond sections are devoted ; and then comes this 3rd section, iu'^ 
tended to remedy tho mischief produced by the abolition of the 
ca. sa. But without this, section, the force of the fi. fa.^ as 
against ^^ goods and chattels," was not affected. That writ waa 
not destroyed ; it was left with all its original efficacy— nay, 
additional power had been given it. As to goods and chattels, 
capable of being levied on, nothing was wanting : but " personal 
estate," other than such goods and chattels, and that personal 
estate ahne was the thing sought to be affected. There is then 
pothing in the purpose and design of that section requiring it 
to be extended to goods and chattels, aud to be read as if they 
were expressly named. 

Passing over the 3rd and 4th sections, (already so wofuUy be- 
labored on both sides,) do we find anything requiring us to con- 
stinie ^^ all the personal estate," as embracing goods and chat- 
tels, capable of being levied on. 

The fifth section points out the mode (by summons and inter- 
rogatories,^ for ascertaining the estate (not the goods and chat- 
tels,) on wnich the fi.fa. is a lien, and any real estate subject 
to the lien of the judgment. Is this machinery necessary in 
regard to effects which may be seized under the fi^ fa^-^-goods 
and chattels, capable of being levied on ? Does not the language 
import that it is to discover such effects as have not an open, no- 
torious, visible, tangible existence 7 It is possible that this pro- 
ceeding may be necessary in case a debtor may have concealed 
his ''goods and chattels," but that is not its general and pri- 
mary purpose. But when such discovery may have been made 
as will enable the officer to lay his hands on the goods, he seizes 
them, not by virtue of anything contained in this chapter, but 
by force of the primary lien of the writ, under chap. 187. It 
is only necessary to remove the physical impediment to the exe- 
cution of the writ. What are the effects upon which this ma- 

8 
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chinery — this mode of carrying into* effect the secondary lien 
given by sec. 3 of chap. 188, is to operate ? 

The 6th section declares what they aFf». " Any real estate, 
&c. ; and any money, bank notes, securities, evidences of debt, 
or other personal estate^ in the possession^ or under the control 
of the debtor," are, so far as practicable, to be delivered " to the 
'.'same officer," or ^'to such other'' ds may be ordered by the 
court -or commissioner. Mark the significant absence of all al- 
lusion to " goods and chattels" capable of being levied on : as 
well as the palpable deviation from the mod^ prescribed for the 
disposition of such goods and chattels when seized on a fi. fa. 
"The same officer," in whose hands the execution may have 
been placed ; what need of any further authority has he to take 
goods and chattels, than that which his precept has already 
given him ? " Or such other as may be ordered" by the court 
or commissioner : what authority has any tribunal to order 
goods and chattels to be delivered to any " other" officer than 
to him who holds the fi, fa ?• 

The fact that money and bank notes ar6 enumerated among 
the things which may be delivered upi is that those are species 
of property which ma^' be easily concealed — which are not in 
fact, "goods and chattels," and upon which a fi.fa. rarely, if 
ever is, or can be levied'. They are only liable to the. same 
treatment as goods and chattels, when the officer can lay his 
hands upon them. 

Another reason why these primary and secondary hens ought 
not 1 be confounded together, ip the difference in their effect, as 
-regards the persons against whom .they are to operate. In our 
former remarks we dwelt at some length on this point, and "W. 
H.'* clearly admits the difference. He d'oes not confound credi- 
tors, purchasers and assignees into one undistinguishable crowd. 
He admits that the primary lien — that given by chap. 187 — 
operates only against creditors and purchasers without notice for 
valuable consideration ; whilst the secondary, supplemental hen 
under chap. 188, works only against. assignees and persons pay- 
ing debts to the judgment debtor who haue notice. He does 
not deny the all-important distinction made by the fact of no^ 
tice ; but he does not, as we think, attach sufficient importance 
to this fact, in estimating the comparative extent of the two 
hens. We shall not, however, consume more time in laboring 
this point. 

Continuing our examination of chap. 188, we find in its 17th 
sec. another recognition of the difference tetween the two hens. 
That section enacts, that although a judgment creditor may 
avail himself of the benefits of this chapter^ he may neverthe- 
less, (without impairing his lien under lY,) sue out other execu- 
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iionsy &;c." Here is another instaiice of the care taken to pre- 
vent any combination of the functions of the writ : its Common , 
Law efficacy as a lien on ^^ goods and chattels/' is left as fixed 
by chap. 187 ; while its newly enacted, statutory secondary 
power as a substitute for the ca. so: is retained in full force. 
That lien, in so many words, is retained ; yet, in the very same 
section, leave is given to issue other executions, according to 
chap. IgT. Now, if by force of sec. 3, chap. 188, a lien is 
given upon "goods and chattels" as a part of "all the per- 
sonal estate ;" and if by sec. 4, that lien is made to continue 
beyond the return day, what is the use of any hcvif execution ? 
Is there anything fbr it to operate upon ? According tu the 
views of " W. H.," the fi. fa, has already attached as a lien 
upon " all the personal estate," including " goods and chattels," 
and that lien is a permanent and continuing one, capable of en- 
forcement at any unlimited period : yet, notwithstanding this 
lien, it was deemed necessary to give another execution. Ano- 
ther execution, against what ? We answer against " goods and 
chattels" not levied upon by the former fi,fa. ; and upon which 
no lien is given by chap. 188 — notwithstanding the generality 
of the words " all the personal estate ;" and as against which 
thelien of the writ terminated, as at Common Law, on the re- 
turn day. As to such goods and chattels a new writA% neces- 
sary, and it is accordingly given by this 17th section — and that 
too, although this general hen on " all personal estate" is left 
in complete efficiency. This view alone, to us, seems to settle 
the question. 

There is no more legitimate argument against any par- 
ticular construction of a statute, than that such construction 
would be productive of danger in the community, and would en- 
tail loss and uncertainty upon purchasers and subsequent credi- 
tors. " W. H." is aware of this, and does not deny that disas- 
trous consequences must flow from his construction of this sta- 
tute ; but he consoles hiniself by the reflection, that a contrary 
construction would not be free from danger. We do not think 
that he has shewn any sufficient ground for such apprehension : 
whilst, the dangers resulting from his theory are neither denied 
nor remedied. He says, that " the clerk's office will inform a 
purchaser of the state of the liens, and a younger creditor has 
ample means to compel a prior one to enforce-^his lien when he 
holds it as a shield to his debtor's property." And coniing to 
the worst he holds that, at any rate, this dormant hen is no 
worse than that of the ca, sa. Now, in regard to the eflect of 
tlie lien, we hope we may be pardoned a few words, notwith- 
standing the length to which this article has been protracted. 
As to a junior creditor, we know of no means whereby he can 
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" compel the junior to enforce hi% lien,'* except by a suit in 
equity. It is true that the younger may seize the goods with 
his own writ ; but this necessarily involves a conflict, and that 
too, a losing and hopeless one, with the older creditor ; and at 
least this is not " compelling the prior creditor to enforce his 
lien." That, we think, could only be done in equity. But this 
is one of our main objections to this view of the statute — that 
it necessarily gives rise to confusion, uncertainty and litigation, 
whi6h would be avoided by the doctrine that, as against goods 
and chattels, the lien terminates on the return day. 

So far as purchasers are concerned, the means of protection, 
indicated by " W. HL" are still less satisfactory. . It would up- 
set the business of the whole country, if every buyer of personal 
property— every purchaser at sales — thousands of which are 
made every day — ^was obliged to ^o to the clerk's oflSce to see 
whether there was any old unsatisfied execution against the sel- 
ler — men could do nothing else. The clerk's offices would be 
crowded from morning to night. This would never do. The 
case is not like that of land. Contracts concerning land are 
comparatively rare. They are generally important, and made 
with much circumspection, and the clerk's office does generally 
shew enough to guide the purchaser. The whole history of the 
title can there generally be found. Not so with personal pro- 
perty. The title to that, for the most part, depends upon pos- 
session : apply to it, whether by express legal enactment, or by 
construction, the principles which control real estate, and the 
business and commerce of the community would be annihilated. 
The only means of avoiding this danger is to hold that the lien 
on goods and chattels ceases on the return day, and that if the 
creditor would retain any interest in them he must have them 
levied upon before that day. This being done, the liability and 
duty of the sheriff is a sufficient, and the only sufficient protec- 
tion to others. 

In conclusion we must say, that by chap. 187, a lien is given, 
or at least affirmed, upon goods and chatties, yrhich lien operates 
only against certain classes of persons, and until a particular 
time — but as against those persons, and until that time, it is ex- 
clusive and legally irresistible : that, according to the terms of 
that. chapter, and the principles of the Common Law, there 
could be no dispute, either as to the persons or property to be 
affected, or the time during which the lien could be enforced : 
that all difficulty and doubt in the premises arises from an at- 
tempt to interpolate into this chapter, complete and definite as 
it was supposed. to be, the provisions of a subsequent chapter, 
intended for a different purpose, operating on a different sub- 
ject — affecting different classes of persons, and introducing 
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wholly new and different principles of doctrine and modes of 
action. To us it seems that this effort has not proved success- 
ful. Still we do not wish to be thought dogmatic or intolerant 
of the opinions of others ; for the subject is " not so clear" (as 
we said in our aiiiicle in the October number,) as to authorize 
any one to assume the character of Sir Oracle in the premises, 
until the question shall have been authoritatively settled. 
Whilst " W. H," has failed to convince us that our first view 
was an erroneous one, we are not at all inclined to regret that 
he induced us to review our positions, and give to a subject of 
this importance another investigation, the result of which has 
hut strengthened our prior conclusions. 



THE DIGNITY OF DEBTS. 

Few persons could now be found, willing to acknowledge the 
truth of Lord Coke's declaration, that " the Common Law is the 
perfection of human reason." Its faults were many and seri- 
ous; but it had also manifold excellencies. On the one hand, it 
was long sustained with stern and unreasonable tenacity : on the 
other, it has often been assailed by rash and ignorant assults. 
The crude and presumptuous arrogance of its would-be reform- 
ers, has always been a full offset to the blind and unyielding 
fidelity of its supporters. We think ^e hazard little in saying 
that nearly as much mischief has been done by hasty and unne- 
cessary modifications of the common law, as would have resulted 
from its maintenance in vigor. 

There is one characteristic of the common law to which full 
justice is seldom done. It was an konest law. Stern, unrelent- 
ing, and sometimes cruel, it still was animated by the principle 
of requiring justice among men* It demanded truth, straight- 
forward honesty, and the performance of duty at all hazards. 
If a contract was made, it must be performed : if a debt was 
incurred, it must be discharged : if a task was assigned, it must 
be accomplished : if a benefit was conferred, it must be deserved. 
, No indalgence was shewn to the idle, the negligent, the delin- 
quent, or the depraved. The common law sought to inculcate 
integrity, to enforce responsibility, and to exact the performance 
of duty, however inefficient rnd mistaken might sometimes be 
the means adopted to effect those purposes. 

From this principle was legitimately deduced a. rule of great 

mportance in the ordinary transactions of life : one of almost 
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universal appliqability : one which has been loudly and bitterly 
condemned : one which was long indirectly assailed ; and which 
has been overthrown to a greater or less extent^ in all countries 
where the common law has been received. And yet it was a rule, 
wise, wholesome and just in itself ; and the overthrow of which 
has been, and of necessity must have been, followed by fraud, 
injustice and mischief. It was a rule, the abrogation of which 
affords a striking illustration of the mischievous consequences of 
sacrificing long established principles to the crude whims of plau- 
sible empiricism. 

The pestilent sophism that " equality is equity,'' never pre- 
vailed at common law. The whole spirit of the system, consti- 
tutional as well as municipal, was at war with that dogma. In 
nothing was this spirit more manifest than in the common law 
rules regulating the payment of the debts of decedents. When 
the estate was insufficient, to meet all demands upon it, payment 
was made according to an elaborate scale ; and the " dignity gf 
debts" had always to be carefully regarded in the application of 
assets. The text writers on the common law, and innumerable 
decisions of the English courts, inform us of the ancient scale. 
This was the order. Firsty funeral expenses and testamentary 
charges. Seaond, debts due to the king. Third, debts due on 
particular statutes. Fourth, debts of record, as judgments and 
decrees. Fifth, debts of specialty — ^bonds, covenants, &c. Last- 
ly, simple contract debts. And when his debt was of equal dig- 
nity with others, the executor had the right to retain hia OYrn 
debt. 

No very important modification of this scale had been made 
in Virginia, prior to the enactment of the Code of 1850, 
if we except the provision contained in the 60th section of chap. 
104 of the Revised Code of 1819, in relation to debts due from 
fiduciaries. But a new principle was introduced into the perni- 
cious legislation which gave birth to the Code. That affair, in 
the latter part of its 180th chapter, lays down the rules whereby 
this subject is regulated. Four classes of preferred debts are 
first specified : to wit, funeral and testamentary charges, debts 
due to the United States, taxes and levies, and fiduciary debts. 
Then comes the fifth sweeping clause, embracing " all other de- 
mands," and providing for their ratable payment. This is the 
provision that departs so widely from comiAon law principles ; 
which is so unjust and inequitable in itself, and fraught with bo 
much danger and mischief to creditors, to executors, and to the 
public. Some of our objections to this law we will briefly indi- 
cate. 

In the first place, this law is unjust as between creditors. 
Vigilantibus non dormientibus leges subserviunt is a maxim, not 
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alone of strict law, but of justice and common sense. To real- 
ize the full extent of the folly, injustice and danger involvo<l in 
this clause, .we must recollect that the statute, in terms at least, 
makes no discrimmation even in fayor of record d^bts. It places 
the verdict of twelve men, and the judgment of a court upon no 
higher platform than that occupied by a trumped-up, stale ac- 
count, sustained only by the vague recollection of a single wit-' 
ness. To this it may be answered that a judgment or decree is 
a lien on the lands of the testator, and can therefore be enforced 
in preference to other demands. But suppose there be no lands ? 
There may be a large personal fund and no realty. In only one 
event can the judgment creditor have a preference over others. 
When his ji, fa. is in the officer's hands at the time of the debt- 
or's* death, it is possible that he might be entitled to preference 
in payment. We understand that this proposition has been sus- 
tained by one of the circuit courts ; but it has not yet received 
the sanction of the highest tribunal, and it is not at all certain 
that it will receive it. That proposition is, at any rate, in con- 
flict with the language of the statute. Its language is, ^' all 
other demands :" words of the most extensive comprehension : 
and we should not have to thank the manufacturers of the Code 
if it is prevented from working its fullest measure of mischief. 
In this as in so many other instances, that precious productiun 
will bave to be corrected or completed by judicial legislation. 

But it is not alone in regard to debts of record that manifest 
injustice is done. We hold that the bond of a decedent ; his 
solemn act and deed ; or hid plain note of hand, fairly acknow- 
ledging a just debt, is of higher dignity than a mere open, un- 
settled account, or a stale claim which he, in his lifetii^ie, may 
have justly and properly repudiated ; and which perhaps would 
never have been heard of but for his death. A . creditor who 
has done all that he can do to shew the justice of his claim — 
obtained a judgment or taken a note, ought not in common jus- 
tice, to be placed on a par with the negligent and dilatory claim- 
ant, who cannot shew the scratch of a pen in support of his de- 
mand. But this leads us directly to another objection. 

Our second ground is the facility which, by this enactment, is 
given to the perpetration of fraud. No man of much practical 
experience in the business of life, can have failed to notice the 
number of unjust demands which are set up against the estates 
of dead men. So great is the extent of this evil practise, that 
it has become proverbial ; and many guod men have been tempted, 
by witnessing it, to wish that no claim could be enforced against 
the assets of a decedent, unless it were evidenced in writing. 
But we need hot go to this extreme length in considering the 
dangers which the honest creditor must confront, when his claim 
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ifi put on the same footing with a demand, which may be sus- 
tained by mere parol proof. In the case of written evidences* 
of debt, we have at least the decedent's own acknowledgment of 
the validity of the claim : his admission that he owed the debt. 
But in the other case, we have no such security. It is hard and 
dangerous to forge a writing : it is easy and safe to set up a pa- 
rol demand. No man knows, perhaps, the origin or character 
of the claim : neither the executor, the creditor, nor any one 
else can make a successful defence. A single witness, perhaps 
corrupt, perhaps stupid, perhaps ignorant of part of the trans- 
action, may establish against the estate a claim which will de- 
prive admitted creditors of all prospect of payment. The ques- 
tioh whether any debt, the proof of which rests merely in parol, 
should be paid out of the assets of a decedent, is too extensive 
for present discussion, even if it were entirely germane to the 
subject in hand. We are considering it in a more restricted 
point of view ; merely as to the propriety of putting written 
and recorded obligations upon the same footing with parol debts ; 
but we may be indulged in remarking that there is great reason 
in the proposition that the period of limitation should be 
materially shortened in respect to parol claims, asserted against 
the estates of dead men. Some, as we have said, go n^uch fur- 
ther than this ; and advocate the application, to such demands, 
of the statute of frauds, and require the debt to be established 
by written evidence. 

But it is not alone the creditor whose rights and safety are 
impelled by this enactment. The executor or administrator is 
himself exposed to much danger and inconvenience from being 
required to place all debts upon an equality. For the space of 
twelve months, at least, he pays every debt at hiB peril, no mat- 
ter how plain and clear may be the proof of its justice. If no 
other evil results, there is, at least, delay and embarrassment ; 
and delay in the payment of debts is injurious, not only to the 
parties concerned, but to the whole community. Another 
serious evil results from this provision. It is the carelessness 
which is thereby introduced into the administration of embar- 
rassed estates. Self-interest is a great motive-power, and many 
a creditor has been induced to undertake the task of winding up 
an involved estate, with an eye to the security of his own de- 
mand ; and even when not directly charged with the duty, he 
will aid in its accomplishment, as by-bidding up property, and 
many other means which may be properly employed. But when 
his efforts and sacrifices are to tend very slightly to his own ben- 
efit; when he can only expect a trifling dividend, shared in 
common with a host of doubtful demands, any one can perceive 
that his exertions must be relaxed. So decided has been alrea- 
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dj the influence of this pernicious enactment, thit we find 
scarcely aily fiduciary willing to settle up an estate on his own 
responsibility. Nearly every one, great or small, where there 
is the slighest doubt or difficulty is thrown into chancery. 

In regard to the general public, the evils of this equalizing 
enactment are easily to be appreciated. We might content our- 
selves with the truism that the body politic must always be in- 
jured by that which damages any of its members ; and we might 
refer to the fraud, uncertainty, ahd litigation we have indicated, 
as illustrations of that truism when applied to our present sub- 
ject. But there is a higher and broader ground upon which to 
assail this provision, in regard to its operation upon the commu- 
nity. It is against the policy of the law. It has always been 
an object with good law-makers, to encourage certainty in con- 
tracts ; and to this end the reduction of contracts to writing has 
always tended to give them more consideration, and in many 
instances more obligatoir force. This is the idea which in part 
dictated the Statute of Frauds. But the provision on which we 
are commenting is directly at war with this policy. So far from 
teaching and enforcing the propriety of putting contracts into 
tlie permanent form of writing, it leads men to consider the 
fleeting and doubtful testimony of a witness quite as efi*ectual as 
the seal upon a bond. It was once an object of no little impor- 
tance to close up an account, and settle all disputes in the life- 
time of the parties, because when armed with the evidence of 
his debt, the creditor had an advantage in the distribution of his 
debtor's assets. Now the tendency is directly the reverse. By 
the death of the debtor, validity and force may be, too often 
unjustly, attached to a claim which could not have been enforced 
if the supposed debtor were alive. 

Slight as these considerations maj seem to those who have 
not well weighed these matters, they will not be held in small 
estimation by persons to whose experience and observation they 
are familiar. No one can doubt, as it seems to us, that this 
modification of the old rule must have a bad effect upon public 
morality. 

. We ao not pretend to have exhausted the subject ; but we 
have pointed out some, and we think sufficient, reasons why this 
instance of interference with a common law rule is fraught with 
mischief, and why our steps, in this matter, ought to be retraced 
to the firmer and plainer ground on which our ancestors stood. 

0. 
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LAW OF NATIONS.— GOVERNMENTAL POWER OF ARBITRA- 
TION. 

The Government of the United States has the ri'ght to refer the claims of 
its citizens for wrong done by other states to arbitration, and such arbi- 
tration is binding upon the citizen, no matter how erroneous the awavd 
may be. 

In such case the Government is not responsible, and the claimant has no 
legal remedy. 

Samuel C. Riedfor himself and others, of the Brig Qeneral Armstrong v. 
The United States. 

In the United States Court of ClaimB^ Washington, 
ScARBURGH, J. — Delivered the opinion of the Court. 
The petitioner states the following case : 

On the 26th and 27th of September, A. D. 1814, the Uftited 
States private armed brig. General Armstrong, commanded, by 
Sam. C. Reid, belonging to the port of New York, was destroyed 
by a large British fleet in the neutral port of Fayal, in the do- 
minions of Portugal, in violation of the laws of nations. The 
government of Portugal, immediately after the transaction, ad- 
mitted her liability to this government, and called upon England 
for an apology and indemnification, which were unhesitatingly 
accorded. 

The United States government, from the inception of this 
claim to the present day, has ever acknowledged the rights of 
the claimants as legal and just. Under the administration of 
General Taylor, a fleet was sent to Portugal, and a peremptory 
demand made for this claim. Afterwards the government of 
the United States made a treaty with Portugal, w,hereby she 
compromised the rights of the. claimants, and for a bonus agreed 
to refer the " Armstrong claim'* to arbitration. Louis ]Napo- 
leon, the umpire, decided adversely to the -claimants, and con- 
trary to the law and evident '^, and the facts in the case, and in 
Tiolation of his oath as president of the republic of France,** the 
decision having been rendered as Emperor of France. 

The treaty and agreement made with Portugal to arbitrate 
this claim, was made without the knowledge, consent, or advice 
of the claimants, or their agent. The government of the United 
States never protested against the award as being illegal, unjust, 
and contrary to the articles of the treaty, in this case made with 
Portugal, although she was fully aware of the same. 
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The /government of the United States, in making the treaty 
with Portugal, without the knowledge, advice, or consent of the 
claimants, assumed the responsibility and undertook and promised 
to pay the claimants their justly recognised demand against Por- 
tugal, to wit, the sum of one hundred and thirty-one thousand 
and six hundred dollars, being the amount recognised by this 
government and demanded of Portugal. 

The claim was presented to the congress of the United States 
on the 19th day of January, A. D. 1864, and referred to the 
committee on foreign relations in the senate. On the 10th day 
of March, A. D. 1854, the committee reported in favor of the 
claimants. On the 26th day of January, A. D. 1855, the bill 
was ordered to be engrossed for a third reading, by a vote of 
ayes 22,' nays 17. On the 16th day of February, A. D. 1855, 
this vote was reconsidered, and the bill ordered to lie upon the 
table, by .a vote of ayes 24, nays 23. 

The clain^ having also been presented to the house of repre- 
sentatives, the committee on foreign affairs, to whom it was re- 
ferred, reported in favor of the claimants on the 29th day of 
May, A. D. 1854. The bill for the relief of the claimants 
failed to be acted upon by the house of representatives for the 
want of time,. and was, by a resolution of that body, transferred 
to this court. 

This, it will be observed, was originally a claim against Por- 
tugal. It is now presented as a claim against the United States. 
It may have been a just claim against the former, but it may, 
nevertheless, be without foundation as a claim against the latter. 
It is as a claim against the United States that it must now be 
considered. 

As a claim against Portugal it was confided to the govern- 
ment of the United States for prosecution. That it was the 
duty of this government to prosecute it, there can be no doubt ; 
but upon what principles this duty rests it is not material at this 
point to consider. The government accepted the trust and acted 
upon it ; and it may be assumed that it did so in pursuance of 
the obligations with it owed to the claimants. As soon as the 
United States, undertook the prosecution of the claim it became 
their own affair, to be settled and disposed of as any other mat- 
ter in difference between them and Portugal. Upon this point 
there can be no dispute. It results of necessity from the rela- 
tions of the parties. It is equally indisputable that the claim, 
from its very nature, was referable to the treaty-making power, 
and, as a necessary consequence, became subject to be settled 
by any of the methods legitimately within the sphere of that 
power. Such was the view very properly taken of this subject 
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by the government of the United States, and it acted accord- 
ingly. 

The negotiations between the United States and Portugal ter- 
minated in a convention entered into on the 26th day of Feb- 
ruary, A. D. 1851, and subsequently duly ratified on both parts. 
By that convention it was agreed between the high contracting 
parties *' that the claim presented by the American government 
in behalf of the captain, officers, and crew of the said privateer 
[' General Armstrong'] should be submitted to the arbitrament 
of a sovereign, potentate, or chief of some nation in amity with 
both the high contracting parties." (Art. 2.) This mode of 
settlement is not only recognised by the laws of nations, but it 
is declared to be "a very reasonable mode, and one that is per- 
fectly conformable to the law of nature, for the decision of every 
dispute which does not directly interest the safety of the na- 
tion'' (Vattel, book 2, c. 18, § 329.) It is plain, therefore, 
that the subjei?t-matter embraced by the treaty, and the mode of 
settlement provided by it, were within the constitutional limits 
of the treaty-making power. 

But a treaty in the -United States is the supreme law of the 
land. Hence this treaty, immediately upon the exchange of the 
ratifications thereof, became obligatory here as the supreme law 
upon all courts, both state and federal, and upon all the citizens 
of the United States. To the extent of its provisions, it con- 
cluded the rights of all concerned. As the supreme law, it is a 
record of such absolute verity that nothing can be averred 
against it in a court of justice. Individuals may claim rights 
under it according to its legal effisct and operation ; but it is a 
complete bar to all claims which may be asserted in opposition 
to it. It is the supreme law, and cannot be questioned. 

The treaty being the supreme law of the land, we cannot go 
behind it and inquire whether, before its adoption, the proper 
preliminary steps were taken. This is a matter entrusted by 
the constitution of the United States to the treaty-making de- 
partment of the government, and its acts concerning it are final 
and conclusive. Hence, if it was the duty of the president and 
senate, before they assented to the convention, to have obtained 
the consent of the claimants to the provisions in which they 
were <;oncerned, it will be intended that 6uch consent was ob- 
tained, and no avertment to the contrary can be received. This 
results of necessity from the provision of the constitution of the 
United States that the president " shall have power, by and 
with the advice and consent of the Senate, to make treaties, 
provided two-thirds of the senators present concur," (Con. of 
U. S., art. 2, § 2, cl. 2 ;) and the further provision, that " all 
treaties made, or which shall be made, under the authority of 
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the United States, shall be the supreme law of the land." 
(Ibid., art. 6, cl. 8.) 

Treaties thus made have all the positive binding efficacy of 
laws, asserting the same supreme authority, and equally de- 
manding implicit obedience. I speak not now of any power of 
congress over this subject, but only of the rights of individuals, 
as they may be affected by a treaty so long as it continues in 
force. In regard to these, it is as much an obligatory and un- 
questionable rule as any law of congress made in pursuance of 
the constitution of the United States. 

Upon the same principle, the provisions of the treaty could 
not be either enlarged or restricted — like any other law, they 
could be executed only according to their true intent and mean- 
ing. If, therefore, the sixth article, under its proper construc- 
tion, excluded the claimants from the privilege of a hearing be- 
fore the arbitrator, the secretary of state simply obeyed the law, 
and but discharged his duty, in refusing to allow them that privi- 
lege. 

But the petitioner insists that the government of the United 
States, in making the treaty without the consent of the claim- 
ants, assumed the responsibility of their claim against Portugal, 
and undertook and promised to pay it. This proposition can- 
not be sustained, because one of its essential elements is that 
the treaty was made without the consent of the claimants, and, 
as I have shown, it will be intended that such consent was ob- 
tained, if it were necessary. But an effort was made to sustain 
it upon the broad ground of a state's obligation to protect its 
citizens at all times and in all countries. That such an obliga- 
tion exists, cannot be disputed. As here stated, however, it is 
purely political. Practically, in each state, its development is 
to be found in the constitution and laws there established. Pro- 
tection is the great end and aim of civil societjr, and it embraces 
everything which is essential to man's well being as a member 
of society. It is, in political science, a term of very extensive 
meaning, and is, it is said, but another name for justice, in its 
broadest acceptation, including everything that is due to man as 
a social being. It is due to the citizen equally at home and 
abroad, and to the state as well as to the citizen. It includes 
both individual and social security. Every political organism 
which is based upon just principles, and the laws made by and 
under it, are all framed with especial reference to this great ob- 
ject, and are wise and efficient just in proportior to the success 
with which it is attained. Hence, it has become a political axiom 
that " of all the various modes and forms of government, that 
is best which is capable of producing the greatest degree of 
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happiness and safety, and is most effectually secured ag^nst the 
danger of mal-administration." 

Happiness and safety exist in the highest degree where man's 
right to protection is most extensively recognised and enforced. 
But when, either in a controversy between man and man or be- 
tween the state and one of its citizens, the inquiry is whether 
the right asserted can be maintained, we must look, not to what 
the state ought to do, but to what it has done, .to its peculiar 
organism, and to the laws which have been made and are in force 
under it. If the result of the inquiry be that the right claimed 
has never been recognised by law — in other words, that the state 
has never extended its protection to that point — the law may be 
amended so as to. embrace it in future, but for the present, as 
no right recognised by law has been violated, no wrong de- 
nounced by law has been committed. Existing regulations, 
therefore, can afford no remedy in such a case, and the tribunals 
created to enforce the system as it is are powerless to give re- 
lief. Hence, it is apparent that the petitioner's proposition can 
derive no support from this source. The truth is, that the obli- 
gation of a state to protect its citizens is political only in its 
character, and the failure to fulfil it in any respect can never 
subject the state to pecuniary liability. 

It seems, however, to be considered that if a citizen have a 
just claim against a foreign nation, and the state to which he 
belongs does not obtain actual pecuniary Satisfaction therefor 
from the foreign nation, then, that such satisfaction must be 
jnade by the state itself. In support of this doctrine, reference 
has been made to what was said by the Lord Chancellor in the 
Baron de Bode*s case, (16 L. & Eq. R., p. 23,) and to the 
dictum of Mr. Chief Justice Parker in Farnam v. Brooks*. (9 
Pick R., 239.) The Lord Chancellor said : " It is admitted 
law that if the subject of a country is spoliated by a foreign 
government, he is entitled to obtain redress through the means 
of his own government. But if, from weakness, timidity, or 
other cause on the part of his own goveifnment, no redress is 
obtained from the foreigner, then he has a claim against his own 
country." The dictum of Mr. Chief Justice Parker is as fol- 
lows : ** There was, perhaps, an obligation on the government of 
the United States to procure, redress for its citizens, or them- 
selves to reimburse them.** He referred to certain illegal cap-- 
tures and condemnations by the French and Spanish govern- 
ments. We find a similar doctrine laid down by Rutherforth. 
I .quote what he says somewhat at length : " Not only such in- 
juries as affect a nation immediately in its collective capacity, 
but such likewise as are done to any of its members, are a jus- 
tifiable cause of war. For these, by the law of nations, are 
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parts of the collective person of a nation ; and injariee which 
are done to parts of this person, are done to the pei^on itself. 
* * * As a civil society is obliged by the social compact 
to guard the rights c>f its several members, so it is obliged like- 
wise hj the same compact to guard the common interest of the 
whole. Unless, therefore, the injury which some of the members 
have suffered, affects, either in itself or in its consequences, the 
whole society, or such a part as bears a considerable proportion to 
the whole ; however it might justify a war in respect of the 
nation which has done the injury, it would scarce justify the 
governors of the nation to which those who have suffered the in- 
jury belong, in respect of the duty which they owe to their own 
society, if they should hazard the safety of the whole by a war, 
and sacrifice the lives of many and the fortunes of most; of their 
subjects to redress such an. injury. In the mean time the duty 
which the society owes to its injured members is not superseded. 
Though the society is not obliged to redress them by war when 
this method of redress is inconsistent with the general interest ; 
yet it is still obliged to secure their rights, and this obligation 
can be no otherwise discharged than by making them amends out 
of the public property for what they have lost." (2 Ruth. In., 
ch. ix, sect. 11, p. 491.) 

We must not, understand this doctrine in too broad a sense. 
When properly understood, it does not seem to me to be either 
nnsound or objectionable. The usual methods by which contend- 
ing nations terminate their differences, are, (1) by an amicable 
accommodation ; or (2) by a compromise ; (3) by the mediation 
of a common friend ; or (4) by arbitration; or. (5) by an ap- 
peal to the sword. (Vattel, book ii, ch.— , § 326, 333.) In 
every case, each nation must determine for itself, to which of 
these methods it will resort ; and its determination must of ne- 
cessity, be obligatory upon its own citizens, and especially upon 
such of them as may be more directly interested in its imme- 
diate action. I do not mean to say that these are the only 
methods of settlement recognised by the law of nations. I 
mention these, now, merely to illustrate my views. At home, 
the citizen lives under the protection of the municipal laws of 
his country. They define his domestic rights (if I may so speak) 
and provide the remedy for every privation of them. When he 
goes abroad, his country's protection^ still follows him ; but in 
his relations with foreign states, the law of nations defines his 
fights, and points out the remedy for any wrong which he may 
suffer. The obligations of his own country to -him are the same 
at home and abroad. If he needs redress for a wrong which 
has been done him by a fellow-citizen, he obtains it in the ordi- 
nary courts of justice by the remedy prescribed by th$ muni- 
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eipal law for his case. And so, if he be injured by a foreign 
nation, his own country asserts bis right to redress according, to 
some of the methods recognised as appropriate by the law of 
nations. Thus far, in the experience of the world, it has not 
been found practicable for a state to fulfil its political obli^tion 
to protect its citizens in such cases, otherwise than by providing 
for the first, the ordinary courts of justice and the remedies 
used therein ; and for the second, the proper organization to en- 
force against a foreign state the methods of redress acknowledged 
by the laws of nations. But, for the failure of a citizen to ob- 
tain redress for an injury, a state is in no respect any more sub- 
ject to a pecuniary liability to him in the one case than in the 
other. If, therefore, a state, whose citizen has been injured by 
a foreign nation, enforce his claim by any of the methods which 
I have noticed, it ha» fully discharged its obligations to him. 
The doctrine of the Lord Chancellor m the Baron de Bode's 
case has jio application to such a case. 

A state whose citizen has been injured by a foreign nation 
may,' by virtue of the eminent domain^ from motives of public 
poUcy and to advance the general ^ood, generously forgive the 
injury ; or, it may, for a consideration, release the claim to in- 
demnity. In such a case, it does not seek redress for the iigury, 
or attempt to secure the rights of its citizens ; but, on the con- 
trary, it appropriates his private property to public use. As 
this is done for the pubUc advantage, the state is bound to in- 
demnify the citizen; for, otherwise, the burdens of the state 
would not be supported equally, or ,in a just proportion. (Vat- 
tel, book i, ch. 20, § 244; book iv, ch. 2, § 12.) It is to 
such a case, and to such a case only, that the doctrine in the 
Baron de Bode*s case is applicable^ ' 

An effort has been made to bring this case within the doctrine 
of the Baron de Bode's case, as I understand it. The petitioner 
alleges that ^^the government of the United States made a 
treaty with Portugid, whereby she compromised the rights of 
the claimants, and for a bonus agreed to tefer* the ^Armstrong 
claim' to arbitration.'' There is some plausibility in this view. 
It was upon this point that I concurred in the judgment of this 
court, heretofore rendered, directing the taking of testimony in 
this case. If the United States had eompramised the claim, the 
act would, as I have shown, have been obligatory upon the 
claimants. But there was ns eompromise. And so, if they had 
parted with the claim for a consideration, the act would, in like 
manner, have been valid ; but there would have resulted an obli- 
' gation on the part' of the United States, either to account for 
the consideration, or to compensate the claimants. But there 
was no bonus. The United States agreed to accept the propo- 
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sal of Portugal to pay the other claims provided for in the treaty, 
and to refer this claim to arbitration. Their authority to do 
this is clear beyond dispute. The act, therefore, is valid. It Ls 
not only validy but final and conclusive. The constitution of the 
United States makes it the supreme law of the land. It is. 
moreover, in no sense an appropriation of the private property 
of the claimants to the public use. 

It has been urged that the executive department mismanaged 
the case before the arbitrator, and that such mismanagement has 
rendered the United States liable to indenmify the claimants. 
The alleged mismanagement is as follows : 1st, that the secre- 
tary of state refused to ' allow the claimants the benefit of a 
hearing before the arbitrator ; 2d, that he did not submit to the 
arbitrator all the evidence in favor of the claimants ; and, 3d. 
that the award was not within the submission, and ought, there- 
fore, to have been rejected. 

1. I have already shown that if the treaty, acc6rdin^ to its 
proper construction, excluded the claimants from the privilege of 
a hearing before the arbitrator, the secretary but discharged his 
daty in pursuing the course adopted by him. I do not think he 
mistook his duty in this respect. 

2. The petitioner alleges that the correspondence which pass- 
ed between the United States and Portugal in the years 1814 
and 1815 was not submitted to the arbiter. The secretary of 
state, in his despatch to our charge at Lisbon of March 20, A. 
D. 1851, said : " When the consent of the arbiter, whichsoever 
of the two it may be, shall have been obtained, vou will proceed 
to carry into execution the stipulation of the third article of the 
convention, viz : to compare and authenticate, jointly with the 
Portuguese government, th'e copies therein specified. You will 
understand, of course, that these copies are limited to such com- 
munications as have passed between the American lejgation and 
the Portuguese government at Lisbon, and between this depart- 
ment and the Portuguese legation, joined with like compared 
and authenticated copies of the second and third articles of the 
convention, and of the protocol." In his despatch to the same, 
of July 12, A. D. 1851, the secretary said : '* To provide, how- 
ever, against the omission of any important part of the earlier 
portion of the correspondence — 1 mean that which passed in 
1814 and 1815, in Rio Janeiro, where the court of Portugal at 
that time resided, and which it could not have been intended to 
exclude — ^I transmit to you herewith a printed copy of the cor- 
respondence, as communicated to Congress on the 15th Decem- 
ber, 1845." The protocol had already been signed on the 9th 
day of July, A. D. 1851, The petitioner's reasoning is, that as 
the correspondence of 1814 and 1815 was not specially men- 

9 
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tioned in the despatch of March 20, A. D. 1851, it Wft49 not in- 
cluded ihei'eby ; and that, as the protocol was signed three days 
before the despatch of July 12, A. D. 1851, in which it was 
specially mentioned, bears date, that correspondence was not 
submitted to the arbiter. But this is palpably a non aequitur. 
The petitioner omitted to notice that our charge at Lisbon was 
directed to proceed to prepare the copies to be silbmitted to the 
arbiter when his consent to act was obtained, and that onr min- 
ister at Paris received official notice of the president's accep- 
tance of the office of arbiter only a few days before the 1st day 
of November, A. D. 1851. Now, although it was impossible 
that a despatch, written in Washington on the 12th day of July, 
A. D. 1851, could have reached our charge at Lisbon on the 9th 
day of the same month, three days before it existed, yet it is not 
only possible, but so highly probable, that, in the absence of 
evidence to the contrary, it will be presumed, that the despatch 
of July 12, A. D. 1851, was received by the charge before the 
1st day of the following November. It will, also, in the absence 
of rebutting evidence, be presumed that the charge obeyed the 
instructions contained in that despatch. The petitioner has fal- 
len into the mistake of supposing that the copies to be submitted 
to the arbitrator were prepared at or before the signing of the 
protocol, whereas, in point of fact, the instructions given to the 
charge were, that he was to proceed to prepare them when the 
' consent of .the arbiter to act as such was obtained. The proto- 
col itself provided '^ that so soon as the arbiter shall have signi- 
£ed his willingness to accept the friendly office tendered to him, 
copies of all correspondence which has passed in reference to 
said claim shall be submitted to him." It is clear to my mind, 
upon the evidence submitted, that the petitioner's second allega- 
tion of mismanagement on the part of the secretary of state is 
wholly unfounded in fact. 

3. As to the third allegation of mismanagement. When once 
the contending parties have entered into articles of arbitration, 
they are bound to abide by the sentence of the arbitrators; they 
have engaged to do this, and^the faith of treaties should be reli- 
giously observed. But it is only upon the points submitted that 
the parties promise to abide* by their judgment. If their sen- 
tence be confined within these precise bounds, the disputants 
must acquiesce in it. They cannot say that it is inanifestly un- 
just, since it is pronounced on a question which they have them- 
selves rendered doubtful by the discordance of their claims, and 
which has been referred as such to the decision of tho arbitra- 
tors. Before they can pretend to evade such a sentence, they 
should prove, by incontestible facts, that it was the offspring of 
corruption^ or flagrant partiality. (Yattel, book ii, ch. 18; § 
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229.) These are just principles, and if the sward in this ease 

coold not have been rejected consistently with them; then it 

6ixffht to have been recieiyed. 

The petitioner has nrge4 that the questions ot law onlj, and 
not the questions of fact, involred in the case were submitted ; 
and that the award is not within the submission, because the 
arbiter decided the latter questions. The second article of the 
treaty is as follows : " The high contracting parties not being 
able to come to an agreement upon the question of public law 
involved in the case of the American privateer brig * General 
Armstrong/ destroyed by British vessels in the waters of the 
island of Fayal, in September, 1814, Her Most Faithful Majes- 
ty has proposed, and the United States of America have con- 
sented, that the claim presented by the American government 
in behalf of the captain, officers, and crew of tJie siid privateer 
should be submitted to the arbitrament of a sovereign, potentate, 
or chief of some nation in amity with both the hi^ contracting 
parties." This language is too plain, it seems to me, to admit 
of doubt as to its meaning. The high contracting parties not 
bein^ able to come to an agreement upon the question oi. public 
law involved in the case, agreed to submit the elaim to arbitra- 
tion. The claim involved questions both of fact and of law, 
and it was impossible to decide the elaim without deciding the 
fact9y as well as the law arising -upon those facts. The parties 
did not agree as to ih&faet9 of the case ; but, on the contrary, 
the evidence submitted by them showed that they disagreed -lufi 
to those facts. There could, however, be no claim without facts ; 
and if there were no claim^ there was nothing for the arbiter to 
decide. Having the claim to decide, he was, therefore, obliged 
first to determine the/a/rfs and then the law of the case. This 
was the course pursued by him ; and, in this respect, he acted 
strictly within the terms of the submission. It has not been 
suggested that the award was, in any other respect, not within 
the submission. The conclusion arrived at by the arbiter, in 
relation to the facts, may not have been fully justified by the 
evidence, but it is not so clearly erroneous as incontestibly to 
show that it was the ofiispring of corruption or flagrant partiali* 
ty. There was conflicting evidence upon the points decided ; 
and although we might think that the preponderance was in 
favor of the claimants, yet that point is not so clear as to enable 
us to say that a different decision is so manifestly unjust that it 
mast necessarily have been fraudulent. It seems to^ me, there- 
fore, that the award could not have been rejected by the United 
States, without a violation of the public faith. 

Even, however, if all the mismanagement imputed to the sec- 
retary of state was justly chargeable upon him, it would impose 
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upon the United States no pecuniary liability to the claimants. 
A government is in no respect an insurance company. It does 
not, and cannot, guaranty to any persons the fidelity of any of 
the officers whom it employs. It is not responsible* for the mis- 
feasances, or wrongs, or negligences, or omissions of duty of the 
officers employed in the public service. If the government makes 
a contract, then it is bound like an individual to perform it, and 
responsible in damages for a breach of it. If by any unlawful 
act of its officers, the money of the citizen gets into its treasury, 
it is bound by the highest principles of justice and' morality to 
refund it. if, in the exercise of the eminent domain^ a govern- 
ment takes private property for the public use, it is bound to 
make just compensation. Such obligations on the part of a gov- 
ernment are essential to the preservation of public morals ^hd 
the liberties of the people, and dictated alike by the highest 
considerations of public policy and the principles of enlightened 
justice. But to render a government responsible to its own citi- 
zens for the errors, or omissions of duty, or wrongs of its officers, 
would involve it in endless exabarrassment, and difficulties, and 
losses, which would be subversive of the public interests. (Story 
on Agency, § 819.) The exemption of a government from such 
a responsibility rests, not upon any notion of prerogative, but 
upon considerations 6f public policy. In the present state of 
the world, a different prinoiple would be wholly impracticable. 

I have examined this case, it will be perceived, in the form in 
which it has been presented to this cpurt, as a legal claim against 
the United States. I am not at liberty to consider it in any 
other point of view. It may be true that the claimants are en- 
titled to relief on other grounds. But this is a matter for con- 
gress to consider ; and congress will doubtless do justice to the 
claimants. My opinion is, that, as claimants of a legal demand, 
they are not entitled to relief. 

Gilchrist^ J, — dissentiente. 
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APPRENTICES.— ASSUMPSIT. 

Neighbours t8« D&riot, 

Circuit Court of Wjthe County, Va. October Term 1857. 

The reUtioD of Mditer and AyprefUiee can only be created bj indenturt, in 

aome of the modes directed by the statute. Code of Ya., Chap. 126. 
A person reoeiving into his employment a boy, with an agreement that he 
shall become an anprentioe, and afterwards discharging him, is liable to 
the fiuher, for the work and labor of the boy, sukject to proper dedac- 
tions for board, clothing and instruction. 

A. J. Neighhour% sued Victor Dorvot-j Jr.^ in the Circuit Court 
of Wythe, claiming ^^ $200 — ^the price of the work and labor of 
W. S. NeighbimrSj the minor Bon of the plaintiff, done for the 
defendant at his instance, for fourteen months ; to wit : from the 
20th November 1855, to the 20th January 1857."— JVbn a$9ump^ 
9it and paymeifU. 

A. S. Brawn for the plaintiff. 
Floyd and Cooke for the defendant. 

Interrogatories had been propounded to the plaintiff, the an* 
swers to which were used on the trial : from which and other 
testimony it appeared, that the defendant Doriot was a watch- 
maker and silversmith, carrying on his trade in Wytheville : that 
the plaintiff wished his son to learn that trade : that in Novem- 
ber 1855, he placed the boy, then some sixteen or seventeen 
years old, in defendant's employment, on trial : that it tras 
agreed th4t the lad should remain with defendant so long as 
might be necessary to ascertain his fitness for the business : that 
de^ndant was to support him during that time : that the boy did 
remain with defendant, on trials some eight or nine months : that 
at the end of that term it was aereed between plaintiff and de- 
fendant, that the boy should be bound as an apprentice to defen*- 
dant : that they referred it to a mutual friend to settle the terms 
upon which he should be bound : that those terms were stated to 
the defendant, D^ho was not satisfied with them — principally ob- 
jecting to the charge proposed for the boy's board — it being 
provided that the boy should board with his father, and the de- 
fendant pay for the board : that the defendant then said he would 
prefer to board the youth himself rather than to pay the price 
asked : that he did take the boy to his own house for a short 
time, when he returned to his father's, and continued to board 
there, and remained in defendant's service, up till about the 20th 
January 185T, when defendant discharged him : «that he had 
boarded at his father's while on trials but defendant paid for his 
board, as he also did up to the time of his discharge : that de- 
fendant furnished the lad with a good deal of clothing, which 
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together with what he had when he went into, defendant's ser- 
vice, kept him sufficiently and comfortably clad : that on the 29th 
October 1856, the parties settled on account for the boy's board 
and washing, and defendant paid plaintiff a sura of money, for 
which plaintiff executed a receipt, in ^* full of all demands up to 
date :" that when plaintiff placed his son in defendant's service, 
he stipulated for no compensation to himself, but intended the 
youth's board, clothing and instruction in the trade, and also 
(iome schooling to be all that defendant was to pay or furnish in 
return for his labor : that he never demanded any compensation, 
and never, prior to the institution of this suit, gave defendant 
any cause to believe that he expected any compensation. There 
was a good deal of evidence as to the value of the boy's servi- 
oes — ^plaintiff endeavoring to shew that the services were of con- 
siderable value, but the evidence, for the most part, tended to 
»hew that his services, under the circumstances, and in that par- 
ticular business, were not worth more than his board, clothing 
and instruction. 

Upon this testimony both parties moved for instructions. The 
plaintiff* s motion was in very general tetms, being in substance 
" that if the plaintiff's minor son worked for the defendant, not 
being bound to him as an apprentice, the jury shquld fiiid for 
the plaintiff the value of the boy's labor." 

The defendants Instruction was, in substance, that '^if the 
plaintiff placed his son in the defendant's employment, upon the 
footing and in the character of an apprentice, then the defen- 
dant is not bound to pay the plaintiff for the boy's work, and 
the plaintiff can recover nothing in this action ; and his remedy 
if any he has, is by a special action on the case fot improperly 
discharging the laa, and refusing to accept and retain him as an 
apprentice." 

Fulton, J. 

I am not satisfied with either instruction, and shall decline to 
give either ; but, in lieu of them, will give what I conceive a 
proper application of the law to the &ct0 ; prefacing it with the 
reasons on which I base that opinion. 

The relation of master and apprentice can be established only 
by contract, and that too by a written contract. No apprentice 
can be bound by parol. None of the rights, remedies or liabili- 
ties of the relation can exist, except they be created in pursu- 
ance of some, one of the provisions of chap. 126 of the Code. 
That chapter evidently contemplates that every contract of ap- 
prenticeship shall be in writing ; and to some of them it super- 
adds the requirement that the contract shall be established by 
record evidence ; as in those cases in which the consent of the 
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county court is necessary. Moreover if the apprentice is over 
fourteen yekrs of age (and in this case it is admitted that Wm. 
S. Neignb<mr$ did exceed that age,) his consent in writing is 
necessary to the valid existence of the relation of apprentice- 
ship. Here then there never was an apprenticeship. This hoy 
never was in Mr. Doriot*$ employment *^ on the footing and in 
the character of an. apprentice*' — so that I cannot give the de- 
fendant's instruction. 

But it does not follow that I am therefore to give the instruc- 
tion moved by the plaintiff. Though the relation of apprentice- 
ship cannot be established by parol, it does not follow that par- 
ties may not enter into a parol agreement, in contemplation and 
expectation of apprenticeship. £verv written agreement must 
be preceded by a parol agreement. Until the written agreement 
be consummated, and the parol agreement be thereby superseded, 
that parol agreement must regulate and control the relation of 
the parties to each other, provided the agreement be about a 
lawful matter. Now here it was lawful, competent and proper 
for the parties to agree that this young man should enter the 
defendant's service, for any suitable period, on trials as they 
say : that is, to ascertain whether it would be beneficial to all 
concerned, for him to become an apprentice. On what termfit 
this trial was to be made was a fair subject of agreement ; and 
upon the evidence in this cause, if believed by the Jury, the 
plaintiff is entitled to nothing for that time of trial. That must 
DC thrown altogether out of consideration. 

A different conclusion is to be drawn as to the last five or six 
months of the boy's service. This took place, as the plaintiff 
allege^, under an express a^eement that the defendant would 
take the youth as an appentice. That agreement, not being in 
writing, cannot be enforced as a contract of apprenticeship* It 
then presents the ordinary case of a special agreement, which 
canndi be enforced or performed, but under which services have 
been rendered ; and I have always understood the rule to be 
that, in such case, the value of the services may be recovered in 
assumpsity under the quantum meruit count* 

But the recovery, if any in this case, ought to be subject to 
the proper deductions for the board, clothing and instruction of 
the young man. So far as their value is concerned, the plain- 
tiff has received, pro tantOy what be contracted for. 

I shall briefly instruct the jury as follows : " For the time 
Wm. H. Neighbours was in the defendant's service on trial, to 
ascertain his fitness for the watchmaker's trade, you will allow 
the plaintiff nothing; for the time subsequent to the agreement, 
to take him as an apprentice, (if such agreement be proved to 
your satisfaction,) you will allow the plaintiff the value of his 
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eager to get a rescission of the contract with Murfhy. At the 
same time be owed Murphy some mpney on account. Taking 
every thing into consideration, he offered Murphy $200 to let 
him off and settle all matters between them, which proposition 
was accepted, and for this consideration the note was exeeutedy 
and as Murphy supposed all things finally closed up. The an* 
swer further stated that when suit was brought on the note, com- 
plainant pleaded non e%t factum. He also prosecuted Murphy 
for forgery ; but he was acquitted by the examining court ; and 
after that trial complainant waived his plea and suffered judg* 
ment to go in the. action on the note. The note itself was made 
a part of the answer. There was nothing suspicious about it. 
It had not been tampered with. The word hundred was plainly 
written as the balance of the note. It contained no recognition 
of the scroll as a seal, so that it was substantially only a prom- 
issory note. 

Neither party filed any depositions, and the case now came 
on, upon a motion to dissolre the injunction on the bill and an- 
swer. 

W, JET. CoqJc in support of the motion. 

1st. This court has no jurisdiction, even if the allegations of 
the bill be taken as true. Fraud in the execution of an instru- 
ment is a good defenceat law. *The distinction is between fraud 
in the procurement of the contract, and fraud in the execution 
of the instrument. Equity alone has jurisdiction in the former 
case, except in so far as it is made a legel defence by our statute 
of equitable set-offs. Code, page 654, sec. 5. But even that 
section gives no plea of equitable set-off on the ground of fraud 
in the execution of the instrument. That was a clear ground of 
defence, even at common law. 2nd. Saunders on Plead, and 
Evid. 60-63. Even in case of a deed this i»-true. Much more 
so.in case of a mere promissory note which this was. Taylor 
vs. King^ 6th Munford, 368.. Cockshott ts. Bennett^ 2d Term 
Rep. 763. D'Ararula vs. Houston, 25 E. C. L. R. 517. Green 
vs. O-osdeny 42. Idem, 287; Lord Howden vs. Simpson^ 37. 
Idem, 237. 

2. The plea of fraud and covin is good even in an action on 
a deed. See the cases before cit' d, in many of which there 
was such a plea. See also 2nd Ghitty on Pleading, 464. Idem, 
615. A fortiori is this a good defence in debt or assumpsit on 
a promissory note. Byles on Bills 197. 190. Storv on Prom- 
issory Notes. Sec. 188. CrlacUtone vs. ffadwen, 1 Maule and 
Sel. 517. Gh-eenvs. Bevan^ 14 E.G. L.R. 168. 

3rd. But it is not even necessary to plead the fraud. It may 
be given in evidence in support of several special pleas— *and in 
some instances under the general issue. In case of a deed or 
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specialty, it may be given in eridenee vnder the plea of non eH 
fisetum. 2d Stor. End. 479, and eases there cit^. Taylor ?8. 
^inffj 6 Munford 358. In nn action on a promissory note, it 
may be given in evidence under the pleas of nU debetj or n&n 
(usumpsitj or nnder that of non feeity which is analogous to non 
e8t factum pleaded to a deed. This is shewn in many of the 
cases already ^referred to. See aIso the opinion of Thompson, 
J. in Davis vs. Baxter j 2 Pat. and Heath, at page 141. 

4th. The complainant then had a sufficient defence at law, and 
he shews no reason at all for not making it. In fact he did 
plead non estfaetumj (without reference, I suppose, to the fact 
that the paper was not a specialty,) and then saw proper to 
abandon it. fie eould have pleaded nonfeeA or nil debet^ and 
set up the alleged fraud. Now the rule is, that when the £acts 
amount to a legal defence, that defence must be set up ; and if 
a discovery be needed, equity will aid in that discovery to be used 
on the trial at law : or the defendant can file interrogatories in 
the law court. Q-eorge vs. Strange^ 10th Grat. 499. All that 
a court of equity could have done in this case would have been 
to entertain a bill for discovery. But the present bill does not 
even shew any necessity for that proceeding. No accident, sur- 
prise or defect of testimouy is suggested. For anything that 
appears, complainant might have had full proof at law. 

5th. It is contended that courts of law and equity have con- 
current jurisdiction in cases of fraud. This is true, in so far as 
that either court may* avoid a fraudulent transaction. But when 
the one court has already, as in this case, taken charge of the 
cause, the other cannot intervene and usurp jurisdiction. A 
court of equity has no right to transfer to its own bar the trial 
of an issue pending, or already decided in a court of Law. The 
cause must end in that court which first obtained jurisdiction. 
P&r TucKBR, J., in Eaden vs. Garden^ 7th Leigh, 157. Per 
Baldwin, J., in TTAtYe vs. Washington^ 5th Grat. 647. 

6th. The case of Harden vs. Garden, before cited, is deci- 
sive of this The two are precisely analogous ; and there the 
whole court refused relief in equity after a failure to make de- 
fence at law. 

7th. The case has been argued as tKough the allegations of 
the bill were taken for true. But the answer denies every ma- 
terial statement of the bill, and there is not a particle of evi- 
detkoe on either side. The result is obvious. 

The case was not argiied for the plaintiff*. 
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Fulton, J. Equity has no jurisdiction of this case; and if 
it had, the bill is overthrown by the answer. The injunction 
must be dissolved. 

Order made dissolving injunction. 



SLAVE CANNOT ELECT TO BE FREE. 
BaUe^f ei dU, v. Poindexier^M ea^ar. HawU et alt, ▼. Same, 
In thQ Supreme Court of Appeals of Virginia, January Term, 1858. 

The provisions of a will giving to slaves the option, at the death of a life 
tenant, of being emancipated or sold are void, the slaves having no legal 
capacity to make such eleoUon. 

Slaves have no civil or social rights, no legal capacity to make, discharge 
or assent to contracts. 

This case turned upon the construction of certain clauses in 
the will of John L. Poindexter, which are set forth in the opin- 
ion of Judge DanieL 

The arguments of counsel are too extended for our brief 
space, but we propose, in the ensuing number, to extract largely 
from a very a\)le and interesting argument by Mr. John Howard, 
discussing not only the direct question involved in this decision, 
but entering fully into the consideration of the civil status of 
the slave, as displayed in the decisions of the courts, and the 
constitutional and legislative provisions which affect that status. 

Gregory ^ Pieresj Rohertsanj Howard ^ Sands for appel- 
lants. 

Patton^ Chump and Branch for appellees. 

Daniel, J., delivered the opinion of the court. 

There does not seem to me to be any serious doubt as to the 
intention of the testator, in respect to thQ emancipation of his 
slaves. 

The language of the main clause, in the will, bearing on the 
subject is as follows : '* the negroes loaned my wife, at her death, 
I wish to have their choice of being emancipated or sold pub- 
licly. If they pefer being emancipated, it is my wish they be 
hired out until a sufficient sum is raised to defray their expenses 
to a land where they can enjoy freedom ; and if there should 
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not be enough pexishftble property loaned mj wife to pay off the 
legacies to Ann Lewis Howie and Georffianna Brran, they are 
to be hired until a sufficient sum is raised to pay the deficiency. 




my J 

my brother Garter B. Poindeiter, my nephew^ Wm« C. Howie 
and Daniel P. Howie and my niece rfancy Bailey." ^ 

Here, it seems to me, is A plain and nnambignous tender by 
the testator to his slares, of an election, at the death of his 
wife, to be emancipated or to be sold publicly as slayes, 

^ If they prefer to be emancipated, it is his will that after being 
hired out till the sums mentioned are raised, they shall enjoy 
their freedom. If, on the other hand, they prefer to remain in 
slayery, then it is his will that they remain slayes. 

This view of the character of the bequest is not as I conceire 
affected by the subsequent clause of the wUl^ relating to the 
slayes. The office of that clause is to empower the executors fo 
sell such of them as proye refractory, and, by consequence, to 
exclude them from tne benefits of the preyious proyisions, in 
fayor of all the slayes, loaned to the testator's wife. This ex- 
ewtion to the bequest does not senre, in any manner to, or ex- 
plain the nature of the bequest. 

The eodieil to the will does, howeyer, I think, aid in showing 
that the idea of an election by his slaves, with its consequences, 
waa distinctly and prominently presented to the mina of the 
testator^ while engaged in planning and setting out the scheme 
of hie will. For, reading the codicil and the plause in the will 
req>ecting the emancipation of the slayes, together, we see that 
the testator, after tendering to the slaves, in plain terms, the 
option of being emancipated or sold publicly, proceeds, not 
only to point out distinctly what is to be the effect of their elec- 
tion, in each of its aspects, on their own condition, but makes 
the measure and shape of bequests, to other objects of Ids boun- 
ty, dependent upon it. In case the slaves prefer to remain in 
slayery, the^ are to be sold and the proceeas to be divided be- 
tween the sister and certain, of the nieces and nephewd of iJie 
testator. On the other hand, if they prefer to be emancipated, 
the consequent disappointment of the legatees, just mentioned, 
is to be compensated by a pecunianr legacy of a thousand dol- 
lars, to be paid them by Jauueline L. Poindexter, another of the 
testator's nephews, and obviously one of the most favored ob- 
jects of his testamentary regara. With these views of the will 
before me, I can nx>t undertake to say that there would not be 
a0 plain a violation of the testator's intention in forcing eman- 
cipation and^la-eeasequeaces on his slaves, against their -election 
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to remain here in Blavery, as there would be in withholding free- 
dom from them on their expressing a preference to be emanci- 
pated. 

Looking to the subject matter of the bequest, it is true, we 
may conjecture that it was probably the expectation of the tes- 
tator, that many, pethaps most, of the slaves would elect to be 
emancipated ; yet when we see that no provision is made, in the 
will for the support of any of them, in the strange land, to which, 
in case of their emancipation, they* were to be transported, we 
may as fairly suppose that it was in the contemplation of the 
testator, that there would be some of them, especially of the 
aged and infirm, who would prefer to remain in their present 
condition. In this aspect of the case, what warrant have we 
for declaring that an election by the slaves to be emahcipated is 
not at all essential to their receiving their freedom under the 
will of the testator. It is conceded that the eSeift of such a 
decision would be to work an absolute emancipation of all the 
ijiaves, in spite of a choice to the contrary, by any or all of them ; 
it being admitted by the counsel, who recommends this course to 
us, that in such a state of things, the clause in respect to the 
election of the slaves to remain in slavery would he wholly void 
and inoperative. The will would then, according to his view of 
it, of itself confer the franchise, and no act of the negroes would 
be allowed to defeat their manumission or operate their disfran- 
chisement. 

We can not adopt the course thus reoommended. without run- 
ning counter to the plain and express directions of the testator. 
The whole tenor of his will shows that he intended the manu- 
mission of the slaves to depend on the performance by them of 
the precedent condition of electing to be emancipated. We have 
no authority for regarding this condition as mere surplusage, and 
declaring the slaves absolutely emancipated. If the ooncUtion 
is legal and possible, we are bound, in carrying out the testator's 
intention to allow the slaves an opportunity to perform it. If 
on the other hand we find it to be illegal or impossible, we are 
equally bound to declare the bequest, dependent on its perform- 
ance, void. 

It is not competent for us, supposing the condition to be ille- 
gal or impossible, to pronounce on the will of the testator, what, 
we may conjecture, he would have directed, in respect to his 
slaves, had he foreseen the difficulties which now present them- 
selves. Nor did we pursue any such course, in the case of 0#- 
borne v. Taylor^ 12th Grat. 117. The slaves there were declar- 
ed to be absolutely and unconditionally free, not because of any 
belief or conjecture, on the part of the court, that such would 
have been the testator's will, had he known of the illegality of 
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the condition, which he sought to annex, to the bequest of their 
freedom ; but becaase having by a distinct clause declared them 
to be free, he could not then confer on them the capacity of 
electing to disfranchise tl^f^selves and to assume a condiHion of 
qualified slavery. On the 'supposition that an election, in this 
case, by the slaves, to he emancipated is illegal or impossible, 
the two cases, instead of calling for the same/judicial result, fur- 
nish marked illustrations of the directly opposite legal effects of 
conditions precedent and conditions subsequent. There the 
election by the slave to assume a state of qualified slavery was 
essential to the defeat or destruction of the bequest of freedom, 
vhilst here the election by the slaves to be emancipated, is ed- 
seiitial to give any force or validity whatever to the ]>9quest. 
We are thus led, necessarily to the mquiry, whether the condi- 
tion precedent, in this ease, be legal and possible or otherwise. 
Is the condition one, which the slaves have the lega} capacity 
to perform ? 

To answer this question, it is essential to institute a brief en- 
quiry, as to the true condition here of the class of persons to 
which they belong. 

Chancellor Kent, in the second volume of his Commentaries, 
at page 25S, in speaking of the laws of the Southern States, on 
the subject of. domestic slavery, says : ^^ they are doubtless as 
just and as mild, as is deemed by those goveruments, to be com- 
patible with the public safety and the existence of that species 
of property ; and yet, in contemplation of their laws, slaves are 
considered, in some respects, as. things or property, rather than 
persons, and are vendible m personal estate^ They can not take 
property by descent or purchase, and all they find and all they 
hold belongs to the master. They can not make lawful contracts 
and they are deprived of civil rights. They are assets in the 
hands of cixecutors for the payment of debts, and can not be 
emancipated by will or otherwise tp the prejudice of creditors. 
Their condition is more analagous to the slaves of the ancients 
than to that of- the villeins of feudal times, both in respe(;t to 
the degradation of the slaves and the full dominion and power 
of the master." 

In the case of Emerson v. Rowland^ 1 Mason B. 45, which 
was a suit brought by a master to recover wages for a * mariner 
slave, who, by his own consent had been discharged from service. 
Judge Story, in delivering an opinion, sustaining the action, 
nses the following language. ^^ The slave could not consent to 
be diBcha]*ged. The contract was entered into, by the owner in 
Virginia, and must be construed with reference to the-Z^o; loci 
eowtractvA. In Virginia, slavery is expressly recognized and the 
rights, founded upon it are incorporated into the whole system, of 
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the laws of that State. The owner of the slave has the most 
CQmplete aii/l perfect property in him. ;The slave may be ttld 
or devised or pass by descent, in the same manner as ptheran- 
heritable estate. He has no civil rights or privileges, tm i*^ 
incapable of making or discharging a contract, atid the perpet- 
ual right to his services belongs exclusively to hia master." 

Ju&e Tucker, in his notes to his edition of Blackstone, vol. 
2, p.. 145, after defining social rights to be such as appertain to 
every individual, in a state of society, without regard to the form 
0;r nature of the Government, in which he resides, proceeds to 
say that they include all those privileges, which are supposed to 
be tacitly stipulated for, by the very act of association : such as 
the ri^ht of protection from injury, or of redress from the same 
by Butt or action, and the risht of acquiring, holding and trans- 
mittipg property; that in aU civilized nations, all free persons, 
whether citizens or aliens, males or females, infants or adults, 
white or black, of sound mind, or idiots or lunatics, have their 
respective social rights, according to the customs, laws and uaa- 
.ges of the country. "31ft^os only,'* (he continues,^ "where 
slavery' is toleratea by the laws, are excluded from social rights. 
Society deprives them of personal liberty and abolishes their 
right to property, and in some countries, even annihilates all 
tl^ir other natural rights." And in his appendix to the same 
volume, p. 55, after remarking that the Roman lawyers look 
upon those only as persons, who are. free, putting slaves into the 
rank of goods and chattels; he says that the policy of our 
legislature seems conformable to that idea, and he proceeds : 
^^ Slavery, says Hargrave, always imports an obligation of per- 
petual service, which only the consent of the master can solve," 
and--^' the property of the slave is absolutely the property of his 
master, the slave himself being the subject of property, and as 
such saleable and transmissable at the will of the master." To 
the like affect are the remarks of Chancellor Dessausure, in the 
case of Bynumy. Bostinck^ 4 Dess. 166. He there expresses 
the opinion that the condition of the slaves, in this country, is 
analagous to that of the slaves of the ancient Grefsks and Bo- 
mans, and' not that of the villeins of feudal times-^that by the 
civil law, which in that regard is the law of this country, they 
are incapable of taking property by descent or purchase, and 
that they are generally considered not as persons but things. In 
the case of Qirafd v. %ewi9j 6 Martin B. 559, it is ajuserted that 
slaves have no legal capacity to assent to any contract ; that 
while with the consent of the master, they have the moral power 
to enter into such a connection as that of marriage, the mar- 
,riage, whilst they remain in a state of slavery, could be produc- 
tive 0^ no civil effect, because slaves are deprived of all civil 
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riglits. And in Grave% v. Allen^ 18, B, Monroe 190, it is de- 
clared that whilst they may, with the. asaent of their masters, 
have the physical use and enjoyment of property, they are inca- 
pable of becoming the legal owners thereof; and that any devise 
to them, except uiat of freedom, is void. See also JRobertsony. 
Bobertson, 81 Alab. R. 278, Neal v. Farmery 9 Ga. R. 666. 
8 Rich. Eq. R. (S. C.) 269. Thomas v. Palmer^ 1 Jones Eq. 
R. (N. 0.) 24». Dred SeoU y.Sanford, 19 How. 407, 476. 
The general principles declared aQd illustrated by theso authori- 
ties have been fully recognized by this court, whenever it has 
had occasion to make any express declaration of opinion respec- 
~ ting them. The law empowering masters to manumit their slaves 
by deed or will^ it is true, has, on Tarious occasions, been most 
liberally interpreted, in favor of the latter; yet the court has 
uniformly refused to recognize any capacity in tlm^lave to con- 
tract with his master for his manumission. Sawney v. Carter^ 
6 Ran. 17.8. 'Steoenson v. Singletany 1. Leigh, 72, and has also 
repeatedly denied, the validity of bequests, in which it has been 
sought by masters to clothe their slaves, whilst remaining in a 
state of slavery, with certain privileges and immunities ; such 
as, being allowed to remain in the service of particular parties 
and receive wages for their labor; or to live on ccitain lands, 
working them and enjoying the profits, freed from all obligation 
to rendet 8j|rvice to persons under whose care and protectioii 
they were loft. As in Mucker v. CUttert, 8 Leigh, 8. • Wynn 
V. Carroty 2 Grat. 227, and Smith's admW v. Bettyy 11 Grat. 
762./ 

It' is atgue^y however^ that the precise question under consid- 
eration, has heen decided by this court, in the cases of Pleas- 
ants V. PieasantSy 2 Call. 819, and JElder v. Elder's exory 4 
Leigh, 262. 

1\ is true that in each of the wills of John and Jonathan 
Pleasants, out t>f which the contrpvergy in the first mentioned of 
^ thesesp^GS ardso, expressions are used, vrhich, if taken alone, 
Qy ^ould) indicate ^)idesire^n the part of the testators that the 
wishes of the slav^SLshqjud^S^copulted in respect to their man- 
umission,' but when we look to the general tenor and leading pur- 
poses of the two instruments, it is left extremely doubtful, whe- 
ther either of the testators designed that the operation of the 
bequest^ should depend, in any* measure, on the choice of the 
slaves. No sudPques^on ateems to have been presented by the 
pleadings ; nor does tnereTTpp^r to be, either in the extended 
arguments of counsel, or in the opinions of the judges, (deliver- 
ed at much len^jj^rigthe^cree of the court, any reference 
whatever to the option^^ ch^e of the slaves. Any authority 
to be deduced from the case, as bearing on the question in hand| 
10 
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would, therefore, necessarily be the result of presumption or 
conjecture, and entitled, I think, tp little, if any weight. 

In the case of Hlder v. Elder* 9 ex'or^ (it must be admitted,) the 
will to be construed and executed, does, in all its features, which 
disclose a purpose on the p<^rt of the testator, to leave the man- 
umission of his slaves to their election, bear a very close resem- 
blance to the will in the present case. The case, however, as an 
authority is, I think, obviously open tb some of the same criti- 
cisms that apply to JPleasantsv. Pleasants, For it does not ap- 
pear from the abstract of the will, that the complainant raised 
any question as to ^he capacity of the slaves to make an election. 
The gravamen of his allegations being, that the slaves condi- 
tionsdly. emancipated by the will, had never elected to g9 to Lii- 
beHa, but that on the contrary, the executor having, fully ex- 
plained the will to them and their rights under it^ they had 
declared they would not go and preferred to remain in Virginia, 
in slavery, and that they had remained for nearly two years, 
since the testator's death, nearly a year beyond the expiration 
of the period within which they were, by the terms of the will, 
to make their election. It will be seen, too, that during the 
progress of the caiise, in the court below, the compl^iinant con- 
sented to an order of the chancellor, appointing commissionefs 
to examine the slaves and to ascertain from each individual, and 
report to the court, whether they were, severally, willing to go 
to Liberia. Of the arguments of counsel, in this court, we have 
no report, and we are therefore without the means of ascertain- 
ing, except from intimations thrown out by the members of the 
court, in the course of their general opinions, on what grounds 
it was sought to reverse the action of the Chancellor. I think, 
however, it may be fairly deduced from the opinions of the 
judges that the stress of the case was in the questions, whether 
the testator could emancipate his slaves, by directing them to be 
sent to Liberia, and whether according to a fair interpretation of 
the will,* the slaves were bound to make 'their election, within 
twelve months after the decease of the testator. It was to these 
questions that the court mainly addressed their attention and re- 
marks. I have failed to discover any observation in any one of 
the opinions of the judges, from which to raise the inference 
that the distinct ijuestion' of a want of legal capacity, in the 
slayes, to make an election, at all, was a matter of discussion be- 
fore thiis court. In the state and shape in which t*ie controversy 
apparently stood befoire this court, it might, perhaps, be going 
too far, to say that the question could not have arisen ; but in 
view of the circumstances, which I have adverted to, it seems 
obvious t9 remark that for this court to have decided the case 
adversely to the negroes, on the ground that they had no legal 
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capacity to make an election^ would have been to place itself^ 
seeminglj, in the nnffracious attitude of being aatnte to set up 
an objection to the claim of freedom, which the appellant waa 
not insisting on, and which, from his bill, as well as from his 
coarse in the court below, he did not appear disposed to raise. 

Erom these considerations, whilst there are remarks in the 
opinions of some of the judges, showing that there did not ap- 
pear to them to be any thing illegal or impossible in* the conm* 
tion of an election by the slaves, the decision would seem to me 
to come far short of occupying the position on which it would 
have stood, had it appearea that the question had been distinctly 
presented to and adjudged by the court. . 

Therefore, whilst entertaining the highest regard and. veneris 
tion for the great learning, ability and general worth of the 
judges who decided that case, I can not recognize the decision as 
imposing on the exercise of our own judgments, those restraints 
which could result properly alone from a decision in which the 
question appeared to have been fully considered and unequivo- 
cally adjudged. Nor do I think we should be deterred from a 
free examination of the question, by apprehensions lest, in the 
event of our coming to a conclusion at variance with the suppo- 
sed authority of that case, we m ght inflict possible injury on 
fiduciaries and their securities, in instances where, it is suggested, 
relying on such authority, executors and administrators may 
have assented to like bequests. For I do not think the case has 
ever been regarded, by the profession as an authority, on the 
force of which the definitive settlement of the question could be 
safely predicated. Indeed, in the present case, the circuit court 
has so far disregarded the authority of Elder v. JSHdeVy as to 
declare the nes roes free, without first instituting the. proceedings 
that were had m that case, to ascertain their choice, and theur 
own counsel, in the argument here, have widelv differed among 
themselves, in respect to the necessky or propriety of any suph 
proceedings. 

I should suppose that the instances, if any, are extremely 
rare in which executors, acting under wills, with such 'peculiar 
features, have failed to protect themselves, by seeking the advice 
of the courts, before committing themselves to the hazardous and 
irremediable step of assienting to the beqtiests of freedom Un- 
der these circumstances, I have conceived it to be my duty to 
regard the question as one to be tested by the general and ac- 
knowledged principles pertaining, to the subject, and not as one 
controlled by the influence of a special adjudication. 

And when we so treat the question, it seems to me there can 
be no longer any serious difBculty as to the proper solution. 

When we assent to the general proposition, as I think we rauflb 
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do, that our slaves have no civil or social rights, that they hav^ 
no leeal capacity to make, discharge or assent to contracts; that 
though a master enter into the forms of an agreement with his 
slave to manumit him, and the slave proceed fully to perform all 
required of him in the agreement, he is without remedy, in case 
ike master refuse to comply with his part of the agreement ; and 
that a slave can not take any thing under a devise or will, except 
his freedom ; we are led, necessarily, to the conclusion that no- 
thing short of the exhibition of a positive enactment, or of 
legal decisions having equal force, ciin demonstrate the capacity 
of a slave to exercise an election, in respct to his manumission* 
Any testamentary effort of a master to clothe his slave with 
such a power, is an effort to accomplish a legal impossibility. 

No man can create a new species of property unknown to the 
law. No man isi allowed to introduce anomalies into the ranks, 
under which the population of the State is ranged and classified 
by its constitution and laws. It is for the master to determine 
waether to continue to treat his slaves as property — as chattels — 
or in the mode prescribed by law, to manumit them, and thus 
place them in that class of persons to which the freed-negroes 
of the State are assigned. But he can not imj>art to his slaves^ 
.as such, for any period, the rights of freedom. He can not en- 
dow with powers of such import, as are claimed for the slaves 
here, persons whose 8tatu9 or condition, in legal definition and 
intendment, exists in the denial to them, of the; attributes of 
any social or civil capacity whatever. 

No conflict with these views is exhibited by shewing that the 
master may make his slave his agent, and bind himself to others 
by his acts. The only analogy between the position of the slave 
and that of the freeman employed in a like capacity, is to he 
found in the fact that the slave and the freeman are both, for 
the occasion, the mere creatures of the master, and in the fur- 
ther fact that the power given is, in either case, revocable at hicl 
pleasure. The resemblance between the condition of the slave 
an4 freeman, for the time, grows not out of the fact that the 
master has invested the slave or recognized him as invested^ with 
the characteristic powers of a free person, but out of the fact 
that the freeman has chosen to subject his own conduct and ac- 
.tion, for the occasion, to the will and control' of another. - The 
agency of the slave, in truth,'instead of affording any argument 
in behalf of the existence of his social or civil rights, is but\m 
instance or illustration of the complete dominion of the master ^ 
of his entire control over all the powers and faculties of his 
slave, and of his right consequently, to use him as an instrumept 
or medium, through which to make or execute oontraots with 
third persons. 
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A master contemplating the manomission of his slaves mijebt, 
no doubt, first ascertain their wishes on the subject, and if he 
pleased, then proceed to shape his course accordingl;^, and it 
could form no objection to a deed or will, emancipating them, 
should it appear on the face of the instrument, that the act of 
manumission was in conformity to their choice. But bj estab- 
lishing this proposition, the counsel for the appellees do not, it 
seems to me, reach any ground on which to found an areument 
in favor of the validity dT the bequest in this case. In the case 
supposed, the act of emancipation is executed, complete and 
en&d. It neither adds to, nor detracts from its force, that ihe 
master, in the execution of the instrument, consulted the wishes * 
of the slaves. The operation of the instrument then 14, in no 
wise, dependent iq>on any thing the slaves ^aye done or are to 
do in the matter. But in the case before us, the operation of 
the will, as an instrument of emancipation is made to depend on 
the choice of the slaves. In the case supposed, the nuuter ha$ 
fullff emancipated hu slaves. In the case before us, the moiter 
hoi endeavored to clothe hie slaves with the uneantroUable and 
irrevocable power of determining for themselves whether they 
shall be manumitted. And in so doing, he has, I think, essayed 
the vain attempt to reconcile obvious and inherent contradictions. 

In considering whether the legislature, in authorizing a master 
to manumit his slaves by will, could have contemplatea, a; valid 
instruments of emancipation, wills, such as the one before us, a 
view of the many serious difficulties, which from obvious consid- 
erations, would most probably grow out of and attend the whole 
subject of an election by slaves, especially b^ such of them as 
might be laboring under the disabilities of infancy^ idiotcy or 
lunacy, furnishes, to my mind, a strong argument |in favor of 
the negative of the proposition. It is difficiut to suppose, in the 
opposite view, that the legislature would not have anticipated 
such difficulties and made provisions for the regulation of the 
subject, instead of embarking the chancery courts, without guide, 
upon a new and extensive jurisdiction, which would needs be 
fruitful, in litigation of the most perplexing, if not mischievous 
character. 

On the whole, it seems to me, thai the provisions of the will, 
respecting the manumission of the slaves, are not such as are 
authorized by law and are void, Iknd consequently that the cir- 
cuit cdurt erred in declaring the slaves and their increase to be 
free at the death of their life-tenant. • * * * • * ♦ 

Allen, P. and Lee, J. concurred in the opinion of Daniel. Jj. 
Moncure and Samuels dissented from so much of the opinion 
as I'elates to the manumission of tke slaves. 
' ■ ■ 'I 
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ON CONSTRUING STATUTES BY EQUITY. 

From the time of Aristotle, as we know by his writings yet 
extant^ and probably from a period more ancient, down almost 
to this moment, it has been the concurring opinion of all phil- 
osophers and lawyers who have delivered their sentiments upon 
the subject, and a. settled doctrine in the jurisprudence of every 
civilizea community, that positive laws or legislative enactments, 
(except such as are penal, about which there has been some con- 
trariety,) should be con^trued by equity. The meaning of which 
is, not that the courts or any class of them, in dealing with any 
such law, should exercise, or would be justified in asserting, an 
equitable control over the known intention of the lawgiver — 
but only that, in the process of ascertaining what is his inten- 
tion, the spirit rather than the letter of his enactments should 
be regarded. Arist. Mhet. lib. 1, c. 14. Mhic, Nicom. lib. 6, 
c. 10. 0;rot. de Jure BelL et Pac. lib. 2, c. 16, sect. 26, c. 
20, sect. 27 ; de Aequitate^ sect. 12 ; de Indulgentia^ sect. 4 ; 
Puffend. de Jure NaU et G-ent. lib. 1, c. 6, sect. 17 ; lib. 6, c. 
12, sect, 21 ; de Off. Horn, et Civ. lib. 1, c. 2, sect. 10 ; 
Mem. Jurs. Univ. lib. 1, sect. 22, 23 ; Tayl. JElem. Civ. LaWj 
3rd edit. pp. 90-98 : Ashe! 8 Epieikeia^ Iiitrod. 

Blackstone has set this matter in a clear and strong light, in 
a passage of his commentaries, which is repeated by Tucker ver- 
batimy and, with no material alterations, by Stephen and by 
Story. His words are : *' It is said, that a court of equity de- 
termines according to the spirit of the rule, and not according 
to the strictness of the letter. But so also does a court of law. 
Both, for instance, are equally bound, and equally profess to in- 
terpret Btatutes according to the true intent of the legislature^ 
In general laws all cases cannot be foreseen, or, if foreseen, can- 
not be expressed: some will arise, that will fall without the 
meaning, though not within the words of the legislator, and 
others, which may fall within the letter, may be contrary to his 
meaning, though not expressly excepted. These cases, thus out 
of the letter, are often said to be within the equity of an act of 
parliament ; and so cases within the letter are frequently out of 
the equity. Here, by equity ^ we mean nothing but the sound 
interpretation of the law ;'*- not that courts of equity (so called) 
are more trusted or more obliged, than courts of law, to give 
eflFect to such an interpretation. *'Each endeavours to fix and 
adopt the true sense of the law in question ; neither can enlarge, 
diminish, or alter that sense in a single tittle." 8 Black. Com. 
430. Tuck. Comm. B. 8, ch. 21, p. 388, edit. 1837 ; 4 Steph. 
Com. 2-3 ; Stor. Eo. Juris, sect. 15 ; see als 1 Woodd. Syst. 
View lect. 7, pp. 1^2-199, 1st edit. 
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" In this sense, e(juity," says Story, {Equity Jturu. sect, 7,J 
^^most have a place in every rational system of jurisprudence. 
Tet its ejection out of our own has been attempted. 

This attempt is made by Mr. Sedgwick, in his copious, elabo- 
rate, and learned treatise on the Interpretation and Application 
of Statutory and Constitutional Law, which appeared during the 
last year. He, as we understand him, distributes qtioad hoc all 
statuties into two principal classes : one consisting of those, in 
which the language is clear and plain to such a degree that no 
two competent judges of mere language could differ about its 
meaning ; the other of those, in which the language is obscure 
or ambiguous : and this latter class he subdivides into, first, 
those in which, by the help of what he calls legitimate aids, enu- 
merated in his sixth chapter, a determinate meaning is capable 
of being affixed to the words used ; and secondly, those in which 
no such meaning can be, through any such help, wrought out. 
In cases falling within the latter of these subdivisions, (pp. 259, 
264, 291, 293, 294, 311, 312, 379, 380,) he ascribes to the judi- 
ciary a quasiAegl^htive power, to make a rule where some rule 
miist be applied and the legislature have, in their attempt at 
framing one, failed ; in all other cases of this class, (pp. 230, 
235, 258, 294,) he regards the courts as properly fulfilling the 
office of interpreters and expositors of the law : bat in cases of 
the first class, (pp. 231, 232, 235, 295, 296, 305, 210, 379,) he 
considers that always, (at least in modern times, and in America, 
more especially,) where they have applied the doctrine of equi- 
table construction, so as to go one tittle beyond, or to stop one 
tittle short, of the exact letter of the statute, they nave been 
usurpers of power that did not of right belong to them. 

With regard to this last point, which alone we propose at this 
time to consider, we difier widely from Mr. Sedgwick ; as to the 
ground of his doctrine, utiierly ; perhaps, as to the results of it, 
tot toto ecelo. He himself confesses, that herein he stands op- 
posed to, not only the whole body of the civil law and civili- 
ans, the best writers, if not all wnters, on general jurisprudence, 
and the whole body of the early and mediaeval common law and 
writers upon it, but also numerous very modem decisions of the 
courts on both sides of the Atlantic. Of these he cites many, 
and declares that the'ni;mber might easily be increased ; but he 
pronounces them all unsound. Pp. 296-306. In contending 
with one who takes such ground, it seems to be to do purpose 
to display the vast multitude of decisions which have been made 
expressly contrary to his doctrine before the time of its being 
promulgated, — his book is so very recent that probably none can 
be found since, — ^yet we cannot refrain from pointing attention 
to the volume of Ashe, entitled JEpieikeia, published in 1609 ; 
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in which mere references to those passages in the few English 
law-books then extant, which contain authorities establishing the 
eonstmction of particular statutes by equity, fill two hundred 
and fifteen numbered leaves, or four hundred and thirty pages,-^- 
sustaining almost to the letter the statements of Plowden, in his 
note appended to the report of Eyttan v. Studd, {Plowd. 466- 
467,) ^' the sagQS of our law, who have had the exposition of our 
acts of parliament, have in cases almost infinite restrained the 
generality of the letter of the law by equity, which seems to be 
a necessary ingredient in the exposition of all laws," and that 
^Hhere are an infinite number of cases in our law, which are in 
equal degree with others provided for by statutes, and are 
taKenhy equity within the meaning of those statutes." It is upon 
principle, against all such authority, that the standard of revolt 
IS now reared, and upon principle we will discuss the' new doc- 
trine, in favour of which the old is thus sought to be displaced. 

As introductory to such discussion, it seems expedient to pre- 
sent a more complete analysis and exposition, than has yet been 
offered, of the latter. The kind of equity, then, which we are 
considering, is conversant about determining what cases come 
within the operation of a particular statute, and what is its ope- 
ration in them, and it either enlarges beyond the letter, or re- 
strains within limits less extensive than it, ikhe scope of the stat- 
ute, or its operation, or both. Thus it may not be possible, in 
point of grammatical construction, to make ^the words of a stat- 
ute extend so far as to comprehend certain cases, or to produce 
a certain effect in the cases they do comprehend ; yet it may 
Seem, that such cases outside of the letter ought to have the same 
rule applied to them, as is applied to cases that are within it, and 
also that such effect is necessary for accomplishing, the de- 
sign of the legislature : or, it may be that the language is so 
general as to comprehend a variety of cases materially distin- 
guishable in their circumstances, perhaps even contrasted, or to 
produce an effect beyond what the design of the legislat^^^ q 
calls for; and then it may seem, that some of the cases so com- 
prehended ought not to be within the operation of the statute at 
all ; or that its operation ought to be less extensive than the full 
latitude of its words. Now, between that equity which, on the 
one hand,, enlarges the range of the statute or its efBcacy within 
its true range, and that which, on the other, restricts either, 
there ub this observable difference: All men, knowing what it is 
they do contemplate,, are apt to use words which are large enough 
to embrace it ; but all men, being unconscious necessarily of 
what they do not contemplate, are liable to employ general words 
that (literally taken) have a sense more comprenensive than is 
suited to their present design. Hence, to say that a law does 
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mean something not expressed in it, is a stronger measure than 
to saj that its general phraseology comprehends not only all 
which it was intended to mean, hut also something not thought 
of or de facto contemplated in making it In other words, it is 
less natural to suppose that the legislator has left out some case, 
which was in his contemplation, and for which he did intend to 
provide, or has omitted some part of the provision he had medi- 
tated, and did design making : than that, from an incautious or 
unskilful use of general language, he has included in the letter, 
cases which never were in his contemplation, or has given to the 
provision he designed making, an amplitude beyond what he 
ever intended. Restraining equity, therefore, is only a candid 
interpretation of the law^ver's language ; and merely says, that 
his words shall operate so fiekr and no further, because he did not 
mean all they are capable of expressing, dixit $ed non voluit. 
Enlarging equity, on the other hand, lies open to the olgection, 
at least plausible, that presumably the legislator did not mean 
more than he has said, and at any rate, if he meant more, he 
has not said it, voluit sed na-n dixit ; whereas statute law must 
consist of both the intention and the expression. And thus it, 
at leaBt, may be said, that while restraining equity is proper, be* 
cause it merely neutralizes the expression where the intention is 
absent, enlai-ging equity can be nothing else than judicial legis* 
lation, because it enforces as law that which lacks the requisite 
expression, if even the intention be not also wanting. 

Plowden, in his note before mentioned, after dividing equity 
into two kinds, and giving a definition and numerous examples of 
the restraining sort, says ^^ the other kind of equity differs much 
from the former, and is in a manner of a quite contrary effect;" 
and then he defines and exemplifies enlarging equity, in such 
manner as to shew that '^ cases which are in equal decree with 
others provided for by statutes, are taken by equity within the 
meaning of those statutes.** We believe that this is the view, 
which has been generally, perhaps universally, taken of such 
cases, conformably with the keeantatumy that "a thing which is 
within the statute as if it were within the letter." Bac. Abr. 
tit. StatutCy I. 5 ; Dtoarr. Stat 691, 1st edit. ; 15 MiMsouri 
Rep. 619, Middick v. Walsh. It seems, however, to he of lit- 
tle practical importance, whether in these cases the statute ope- 
rates directly, or by analogy, in like manner as courts of equity, 
.when not bound by statutes of limitation, have nevertheless ap- 
plied them whei'e the circumstances were such as that they would 
have been applicable in a court of law : since, either wa^, the 
same end is accomplished, and that natural love of justice in the 
human heart is satisfied, which so vividly responds to the appeal, 
%aleat aequitas. guce paribus in causispariajura desiderata \Cfie^ 
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Top. sect. 4 ; Bract, lib. 1, c. 4^ sect. 5, fol. 8 n. ; Co. Litt. 
246 ;) and to the more homely law-maxim, ubi eadem ratio ibi 
idemjys. 

These considerations do not apply to the other species of en- 
larging equity, relative to the operation of a statute in cases 
that come within it. Thfti species, indeed, we feel (perhaps a^ 
much as half) inclined to surrender to the condemnation of Mr. 
Sedgwick, — ^not, however, upon his ground, — ^but upon the ground 
which we have indicated "before : And therefore it is with refer- 
ence only to restraining equity, that from this point the discus- 
sion will be carried on. This we cannot give up to him. 

He condemns and rejects promiscuously all tne kinds and spe- 
cies we have been taking pains to distinguish, at least wherever 
the language of a statute is plain, upon the broad ground that 
the courts can in no case depart from what is 90 written ; because 
(as we understand his reasoning) the principles of civil freedom, 
as now understood in England and here, and the very terms of 
our fundamental laws in most or all of the States of this Union, 
require that the legislative and judiciary departments of govern- 
ment shall be distinct, and that neither of them shijl exercise 
the functions of the other. But it seems difficult, and to us is 
impossible, to conceive how the courts can be more guilty of 
usurping power that does not belong to them, or how they can 
be properly said to contain themselves within their own province 
less, when they diligently seek, and faithfnlly (to the best of 
their judgment) execute, the lawmakers' intention, in cases which, 
according to that distribution of statutes we have ascribed to 
Mr. Sedgwick, fall within the first class, than when they do the 
like in cas€|/9 that fall within either subdivision of the second. 
On the contrary, we hold with Blackstone, Tucker, Stephen, 
Story, that in all cases it is the duty of a judge "to endea- 
vour to fix and adopt the true sense of the law in question, not 
enlarging, diminishing, or altering that sense in ^ single tittle;" 
and with Puffendorf, (de Jure Nat. et O^ent. lib. 1, c. 6, sect. 
17 ;) Taylor, {Elem. Civ. Law^ 3rd edit. p. 97 ;) and a host be- 
sides, that this equity is not of grace, but of right, not of fa- 
vour, but of justice, and that the judge who follows out the let- 
ter, when he ought to decide according to the spirit, does not less 
violate the law than he who sets himself above it, and distin- 

fuishes where that, rightly understood, has not distinguished, 
ndeed, Mr. Sedgwick himself repeatedly (pp. 229, 231, 232, 
236, 259, 291, 294, 295, &c., &c.,) lays it down, that in constru- 
ing a statute the object to be sought is the intention of the legis- 
lature : And therefore the controversy between us seems to be 
narrowed to the question, whether that intention can be less ex- 
tensive than the language of the statute, where the language is 
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plain, — or, to put it in the form most fayonrable to him, whether 
it can be snfiSciently known to be so. He maintains the nega- 
tive, (pp. 806-307,) we the affirmative. 

On an issue like this, the appeal must be to common sense : 
and therefore, without calling any of the multitudinous witnesses 
in our favour, as all those are who have made the decisions of this 
kind reported .by Mr. Sedgwick, or have mainta>* )d a similar 
doctrine, we bring the matter at once to that standai d, A stat- 
ute ordains, that if a prisoner confined upon a charge of felony 
break prison, that shall make him a felon ; a prison takes fire, 
and such a prisoner breaks it to save his life, {Phwd, 18, arg« 
in Reniger v. Fogossa ;) another statute ordains, that whoever 
shall do a certain act, snail be a felon and suffer death ; a mad- 
man, or an infant not yet dolt eapexy doea the act, (Plowd. 46c5, 
note to Ey»ton v. Studd. )-— in these cases, is the prisoner, the 
madman, or the infant, a felon within the meaning of the res- 
pective statutes ? We suppose that there can be but one an- 
swer. B<ie. Ahr, tit. Statute^ I. 6. And if in these extreme 
cases the issue must be decided in our favour, that settles the 
principle. In other (Sases it may be more dubious, whether the 
legislature have meant all, or less than all, that is said, but the 
possibility that they may have used words capable of meaning 
more than they meant,' and that this may be satisfactorily shewn, 
cannot, after the precedi^pg instances, be successfully negated. 

We think that on this point Mr. Sedgwick is in error, and 
that the source of his error may be detected by means of what 
he lays down in p. 280 of his volume. He there says, that in 
discharging , the duty of construing a statute, " the first thing 
is to have a clear iaea of the object in view. What is doubt- 
ful ? The answer evidently is, the intent of the legislature who 
passed the act. What did the legislature in fact intend ? The 
doubt does not refer to the policy of the act : for with that, as 
we have seen, the judges have nothing to do. They are judges, 
and not law-makers.- Nor does the aoubt regard the motive of 
the legislator, for over that the judges have no right of con- 
trol.*' And from thus compelling them to ignore all that goes 
to make up the spirit of the statute, it follows necessarily that 
he must confine them to the mere letter of the law, wherever 
that can afford any certain rule of decision. 

Now we agree with him, that in one sense the judges have 
nothing to do with the policy of the act. They are (ordinarily) 
not to judge the law, but to judge by it ; " non de legibus Ju- 
dicarcj sed secundum ipsaSy'' in the words of the quotation from 
St. Augustine, with which (p. 228, n.) Mr. Sedgwick favours us. 
They are, accordingly, not to say that the policy of the statute 
is good, and therefore they will enlarge its operations, or bad. 
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and therefore thej will narrow it ; agreeably to the opinions 
which in another place (p. 808,) he has collected. And for pre- 
cisely that same reason they cannot controul the motive. But 
it is the business of every expositor of a statute to ascertain 
what in point of fieust is the poUcy, what the motive ; in order 
that the construction which he shall adopt may be neither re- 
pugnant to, nor discrepant from, either, but in harmony with 
both. And this is the course which in a vast m^ority of in- 
stances, if not in all, has been pursued from th^ earliest dawn 
of judicature among our ancestors down to a very recent period, 
if not absolutely to the present time, among their descendants 
both in England and in Amerida. What else mean those ap- 
peals which are now being constantly made, by the judges m 
our highest state tribunal, when engaged in constrtung our Vir- 
ginia Code of 1849, to the report^ai of th0 revisers upon which it 
was founded ? 

For the reasons which hare. been thus shortly and imperfectly 
stated, we should think that, upon principle, if the miatter were 
re$ Integra^ the doctrine thus handed down to us ab antiquo is 
that which ought still to prevail. But. upon the ground of au- 
thority the question is most important, if it can be regarded as 
a c[uestion at all, whether the courts are at Uberty now to discard 
it in favour of even u better. Are they not under the same ob- 
ligation in this matter, as in others, stare deetm f And is not 
the rule of interpretation, according to which statutes have been 
construed in innumerable cases heretofore, to be considered as a 
thing decided in every one of those cases? Moreover, is it not 
due to the legislature to suppose, that they rely upon having 
their words interpreted with the same candour, construed with 
the same equity, that has always heretofore been applied under 
like circumstances ? And, upon all these considerations com- 
bined, if the judges are to wheel — {military men, we believe, call 
\i facing) — short to the right about, ought not they to wait for 
a signal in the shape of some fresh constitutional provision, — 
more especially seeing with what ease and rapidity constitutions 
in our day chase one another across the stage, — ^instead of per- 
forming that evolution at the word of command of a text-writer, 
or (worse still) «tfa «j[>on^e. 

In the remainder of this article we shall advert to some of the 
most recent authorities, not mentioned by Mr. Sedgwick, that 
are favourable to our view ; and then notice those which he cites 
as adverse to it. 

In January 1855, a case {ffawkins v. Q-athercohy 81 Engl. 
L. and E. Mep. 205,) was decided by the Lords Justices in Eng- 
land, who concurred in holding, that a subject matter confess- 
edly within the words of a modem statute, made in the reign of 
( 
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Victoria, was not within its operation : and upon that occasion 
one of them, Sir George James Turner, used these expressions : 
" That [the particular subject Matter in dispute is] within the 
words of Ihe act, if literally construed, cannot of course be dis- 
puted, but in construing acts of parliament the words which are 
used are not alone to be regarded ; regard must also be had to 
the intent and n^eaning of the legislature. The rule upon this 
subject is well expressed in the case of Stradling v. Morgan^ in 
Plotvdens EeportSj in which case it is said, at p. 204. " The 
judges of the law in all times past have so far pursued the in- 
tent of the makers of statutes, that they have expounded acts 
which were general in words, to be but particular where the in- 
tent was par icular ? And after refering to several eases, the 
report contains the following remarkable passage at p. 205 : — 
'^ From which cases it appears that the sages of the law hereto- 
fore have construed statutes quite contrary to the letter in some 
appearance, and those statutes which comprehend all things in 
the letter, they have expounded to extend bi;t to some things, 
and those which generally prohibit all people from doing such an 
act, they have interpreted to permit some people to do it, and 
those which include every person in the letter, they have adjud- 
ged to reach to some persons only ; which expositions have al- 
ways been founded upon the intent of the legislature, which they 
have collected sometimes by considering the cause and the ne- 
cessity of making the act, sometimes by comparing one part of 
the act with another, and sometimes by foreign circumstances, 
80 that they have ever been guided by the intent of the legisla- 
ture, which they have always taken according to the necessity 
of the matter, and according to that which is consonant to reason 
and good discretion ? The same doctrine is to be found in Eyston 
V. Studdj in the same Reports, p. 465, and the iiote appended 
to it, and many otjjer cases. The passages to which I have re- 
ferred, I have selected as containing the best summary with 
which I am acquainted of the law upon this subject. In deter- 
mining the question before us we have, therefore, to consider not 
merely the words of the act of parliament, but the intent of the 
legislature to be collected from the cause and necessity of the 
act being made ; from a comparison of its several parts ; and 
from foreign meaning [matter] and extraneous circumstances, so 
far as they can justly be considered to throw any light upon the 
subject.*' And in a later case, {Crofts v. 31iddleton, 35 JEvg. 
L, and E. Rep. 466, decided in March 1856.) the same passage 
from Stradling v. Morgan^ was incorporated into a very learned 
jadgment of the other Lord Justice, Sir James Lewis Knight 
Bruce : who took occasion to copiously illustrate a proposition 
he then advanced, and which he had some three years before ad- 
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vanced in another case, {Key v. Key^ 19 Eng. L. and E, Rep. 
624,)—" lege9 non ex verbis^ sed ex mente^ intelligendas.^^ 

In like manner, it was said by one of the greatest of our 
American judges, Chief Justice Shaw of Massachusetts, in June 
1834, (16 Pick. :J93, 402, Brown v. Thorndike;) "Without at 
presibnt stopping to state the rules of construction, which are 
familiar and uncontested, and which mostly result in considering 
the various means, by which the intent of the legislature, in the 
act they have made, can be discovered, it is well established, 
that in the construction of remedial statutes, [by 'which we un- 
derstand, in such connection, all that are not penal,] cases not 
within the letter of the statute are taken to be within its spirit 
and equity, upon a reasonable certainty, arising from considera- 
tion of the statute and of every part and clause of it, and from 
the obvious end and purpose to be accomplished by it, that it was 
so intended by the legislature ; and also that a case may come 
within the letter, which §hall not be judicially construed to bo 
within the act, because it is alike manifest, to a reasonable cer- 
tainty, that it was not so intended by the makers of the act/' 
And accordingly the following, among very many other equally 
strong, decisions have been made under our republican consti- 
tutions. 

Where the words of a statute gave to a court equitable juris- 
diction in " all cases of trust arising under deeds, wills, or in the 
settlement of estates;" it was nevertheless held, upon general 
reasoning as to the spirit and policy of the statute, that the ju- 
risdiction so given extended only to express trusts arising from 
the written contracts of the decedent, and not to those implied 
by law, or growing out of the ofl5cial character or situation of 
his executor or administrator. 5 GrreenL 303, Griven y. Simp- 
son, So, upon a statute enacting, that " any child or children, 
or their legal representatives in case of their death, not having 
a legacy given him, her, or them in the last will of their father 
or mother, shall have a proportion of the estate of their parents 
assigned unto him, her, or them, as though said parent had 
died intestate : provided such child, children, or grandchildren, 
have not had an equal proportion of the deceased's estate be- 
stowed on him, her, or them, in the deceased's lifetime," it has 
been settled by repeated decisions, that in order to exclude an 
unadvanced child or other descendant from a distributive share of 
the testator s estate, it is not necessary th^^t such child or de- 
scendapt should have anything given him of her by the will, but 
it is sufficient if it appear? from the will, by such child or de- 
scendant being named therein, (1 Mass. Rep, 1^6^ Terry v. Fos- 
ter ; 2 Mass. Bep. 670, Wild v. Brewer; 8 Mass. Rep. 17, 
Ohtirch V. Crocker;) or by any other sufficient indication, (14 
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Mass. Rep. 357, Wilder v. 6?om ; 2 K ffampsh. Rep. 499, 
Merrill v. Sanborn ;) that he or she was not forgotten by the 
testator at the time of his making it. 18 Picker. 166-167, 
Tucker v. Boston. So, — finally, not to multiply, as we taight 
easily, citations of this sort tisque ad jiauBeam^ — upon statutes 
enacting, that ** no bargain, sale, mortgage, or other . convey- 
ance, of houses or lands, shall be good and effectual in law to 
hold such houses or lands against any other person or persons, 
bat the grantor or grantors and their heirs only, unless the deed 
or deeds thereof be acknowledged and recorded ;" or that " no 
conveyance of a freehold in, or lease for a longer term than 
seven years of, any land shall be good and effectual in law. ;'o 
hold such land against any person but the grantor and his heirs, 
unless the deed of conveyance be acknowledged and recorded, 
(3 Ma99. Rep. 673-583, supplement ; 2 Mass. Rep. 508, Nor- 
€709% V. Widgery ; 4 Mass. Rep. 545 546 * Pidge v. Tyler ; 
637, Famesworth v. Ckilds ; 5 Mass. Rep. 450, 457, 459, 469, 
477, Dudley v. Sumner ; 6 Mass. Rep. 29-30, Marshall v. Fisk ; 
487, Davis v. Blunt ; 10 Mass. Rep. 62, Prescdtt v. Heard ; 
407-408, Commonwealth v. Dudley ; 11 Mass. Rep. 158-159, 
Brown v. Maine Bank; 14 Mass. Rep. 300, Connecticut v. 
Bradish ; 1 Pick. 164, Priest v. Rice ; 3 Pick. 152-153, Mc- 
Mechan v. G-riffing ; 4 Chreenl 20, 26, 27, Porter v. Cole ; 8 
Greenl. 99-100, Hewes v. Wiswell;) or that "every deed not 
recorded shall be adjudged fraudulent and void against a subse- 
quent purchaser for valuable consideration, whose deed shall be 
recorded," (10 Johns. Rep. 4t5i7 ^ Jackson v. Burgott ; 11 Wend. 
25, Van Rennsellaer v. Clark ;) or that " all deeds, relating 
to" certain descriptions of lands, shall be deemed " fraudulent land 
void against a subsequent purchaser for a valuable consideration, 
unless first recorded," (9 Johns. Rep. 163, Jackson v. Sharp ;) 
or that "all leases of* certain other descriptions of real estate, 
" and all transfers thereof, shall be recorded within twenty-four 
hours after the execution thereof, at the expense of the lessee 
or assignee, and in default thereof the same shall be void," (10 
Johns. Rep. 466, Jackson v. West ;) it has been held, in Mas- 
sachusetts, Maine, and New. York, that such deeds unrecorded 
are, as against the grantors and subsequent purchasers from 
them with notice, in all respects and in all courts as valid as if 
they had been duly recorded. See also, in Pennsylvania, 1 Dall. 
430. Levinz v. Will; 4 Dall. 153, Stroud v. Lockhart ; 4 Binney 
140, 146, Gorrey v. Caxtan ; 7 Watts 261, Jacques v. Weeks ; 
7 Watts and Ser'g. 335, The Manuf. and Mechan. Bank v. The 
Bank of Pennsylvania ; 5 Barr 473, Solons v. McCullough. 
And here it may be remarked, as somewhat curious, that Mr. 
Sedgwick has ignored all these decisions, though several of them 



160 ON CONSTRUING STATUTES BY EQUITY. [April. 

were in his own State, in that part of his book, (pp. 320-321,) 
where he notices a contrary decision of the court' of King's 
Bench in England, (5 Bam. ^ Aid. 142, Doe v. Allsop^xlpous im- 
ilar words of a statute there ; a decision, too, whicn possibly 
would not have been mad^, if it had not been settled long be- 
fore, in regard to that very statute, that a court of equity would 
uphold the first deed, though unregistered, against such a subse- 

?uent purchaser. (4 Bro. P. 0. 2nd edit. 189-190, Forbes v. 
>ene8ton ; 1 Stra. 664, Cheval v. Nichols ; 2 JEq. Ahr. 63, S. 
a ;^ 1 Eq. Ahr. 368, Blades v. Blades : 357-358, Beatniff v. 
Smith ; 3 Atk. 646, Le Neve v. Le Neve ; 1 Ves. Sen. 64 ; 
Amhl. 436 ; 2 White and Tud. Lead. Eq. Cas. 21, S. O. ; 
Ambl. 624, Sheldon v. Cox; 2 Eden. 224, S. 0. ; 1 Burr. 474, 
Worseley v. Be Mettos; 2 Ld. Eeny. 226, aS^. C. ; Oowp. 712, 
Doe V. Eoutledge ; 2 Ridgew. P. C. 345, 428, 429, Chandqs v. 
Brownlow ; (Scho. and Lefr. 98-100, Bushell v. Bushell; 1 Ball 
and Beat. 290, 301, 303, Eyre v. Dolphin. 

On the other hand he has collected (pp. 231, 243, 247, 260, 
261, 307, 311,) some decisions and more dicta^ which, as stated 
by him seem to have a tendency towards his side of the ques- 
tion. Theseit was not necessary, with his views, — which we 
have already noticed as blending promiscuously the different 
kinds and species of equity, — to reduce under any collocation 
or arrangement, having reference to those several kinds and 
species ; but we shall endeavour to marshall them in an order 
more suitable to the present discussion. And, first, of those 
which concern restraining equity : The cpses he cites, in which 
unavailing attempts have been made at applying it, are (in his 
order of mentioning them) Bosley v. Mattingly^ 14 B. Mon. 
89; Fisher v. Blighty 2 Cranch 358 v Case v. Wildridge^ '4 
Indiana Rep. 51 ; Notley v. Buck, 8 Barn, and Or. 467 ; JRex 
V. Stoke Darner el, 7 Barn, and Or. 563 ; Rex v. Ramsgate, 6 
Bam. and Or. 712; Rex v. Barham, 8 Barn, and Or. 99; 
Green v. Wood, 7 Ad. and Ell. N. S. 178 ; Rex. v. Burrell, 
12 Ad. and Ell. AQO ; Lamond v. Eijff'e, 3 Ad. and Ell N. S. 
91,0 ; Everett v. Wells, 2 Scott's N. R. 525 ; Newell v. The 
People, 3 Seld. 9 ; Bidwell v, Whitcher, 1 Michiff. Rep. 46&; 
Commonwealth v. Kimball, 24 Pick. 370 ; Melver v. Ragan, 
2 Wheat. 25 ; Moss w. Commissioner of Sewers, 4 Ell. andBl. 
670; Putnam v. Longley, 11 Pick. 487; Gore v. Brazier, 3 
Ma^s. Rep. 523 ; Landon v. Potter, 3 Mass. Rep. 215 ; Priest- 
man V. ^The United States, 4 Dall. 28, 39, n..; and upon a 
careful examination of them all, we are prepared to make and 
maintain the assertion, that there is not one of the whole num- 
ber, in which the decision conflicts at all with the principle al- 
ready stated, as that which seems to us to be sound. In many 
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the attempt- was preposterous ; in the rest unsustainable, because 
there did not (though sometimes a dissenting judge thought there 
did) exist any sufficient rea.4on for supposing, that the legislature 
had not meant precisely what it had said. Of course, we can 
not, within our necessary limits, exhibit even a brief analysis of 
each of these cases, and therefore we shall not in regard to any ; 
hut we must notice some of the more remarkable dicta ^ich 
Mr. Sedgwiqt has extracted from them : Premising the ra her 
obvious general remark, that wliere occasion does not require a 
judge to define accurately the position he lays down obiter ^ it is 
easy for him to fall into some carelessness of expression ; and 
another general remark as important, and hardly less obvious, — 
which will receive an immediate illustration, — ^that even good 
reporters cannot be trusted implicitly to give us the very words 
or the precise sense of what does so fall from the judges. 

Mr. Sedgwick (p. 246) tells us, from Scott's report of Everett 
V. Wells^ that Tindal, C. J., thererein said, — " it is the duty of 
all courts to confine themselves to the words of the legislature, 
nothing adding thereto, nothing diminishing.'* But wc^ can find, 
in the report of the same case of Manning and Granger, (vol. 
2, pp. 269-279,) no trace of such a dictum, but this : " It is our 
duty neither to add to nor take from a statute, unless we see 
good grounds for thinking that the legislature intended some- 
thing which it has failed preci&ely to express.*' 

In another place (p. 308) he quotes Chief Justice Shaw as 
Baying, " the decisive answer is, that the legislature has made no 
such exception. If the law is more restricted [restrictive] in 
its present form than the legislature intended, it must be regu- 
lated by legislative action." But in the report at large of the 
case, {Commonwealth v. Kimball, 24 Pick. 366,) which related 
to an unlicensed sale of spirituous liquor, attempted to be taken 
out of the operation of a statute prohibiting it, on. the ground 
that it was sold to be used as medicine, we find, between the two 
sentences culled and juxtaposited by Mr. Sedgwick, the follow- 
ing : " It does not allude to the object or purpose, for which it 
is bought. Nor is it reasonable to imply any such exception, 
because, having provided that it should be lawful to sell spirits 
in a certain mode, there was no occasion for making an excep- 
tion ; and such excepton would lead to evasion and abuse. It 
might be bought for one purpose and used for any and every 
other ; and the danger to be apprehended from the abuse of it would 
require restriction and regulation, as well in One case as the 
other," Corrected thus', and still more if read with the Entire 
context from which it is torn, the quotation will no longer have 
the appearance, which it otherwise has, of making the truly 
learned and able Chief Justice throw some discredit on a doc- 
U 
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trine vrliich (as we have pointed out) he had himself advantsed 
not long before. 

In another place (pp. 309-310) he quotes " the Supreme Court 
of the United States" as %aying what was only said (if said in 
those words at all) by Judge Chase in the Circuit Court, whence 
the case afterwards came into tjie Supreme Court : And in the 
latter nothing of the kind was uttered, but the case wa^ decided 
upon -a ground that ^ould have made any such clictum, most gra- 
tuitous. 4 Dall. 28-34, Priestman v. The United States ; 31, 
note 1, S. C. in the Circuit Court. 

With like want of accurate statement, he tells us, (p. 231,) 
" it is said, by the Supreme Court U. S. : * Where a law is plain 
and unambiguous, whether it be expressed in general or limited 
terms, the legislature should be intended to mean what they 
have plainly expressed, and consequently no room is left for con- 
struction ;* *' whereas these are the words of Judge Washington, 
(9 Cranch 399, Fishery. Blight; 1 Wash. C. 0. Rep. 7, /S. O. ;) 
in a dissenting opinion, — he standing alone against the rest of 
the court. Moreover, in the next sentence following these words, 
he says : '' But if, from a view of the whole law, or from other 
laws in pari materia^ the evident intention is different from that 
literal import of the terms employed to express it in a particular 
part cf the law, that intention should prevail, for that in fact 
is the view of the legislature.'* A little further on, he says : 
*' If the literal expressions of the law would lead to absurd, un- 
just, or inconvenient consequences, such a construction should 
oe given as to avoid such consequences, if, from the whole pur- 
view of the law, and giving effect to the words used, it may fairly 
be done.** And from the sequel of his opinion it appears plain- 
ly, that by giving effect he meant giving some^ not fully effect. 
In the cases cited by Mr. Sedgwick (p. 231) from 14 B. Monr. 
89, and (p. 247) from 1 Michig. Rep. 469, as the words were 
•susceptible of "but one interpretation,"— .-"but one construc- 
tion,** — it was necessary to give that construction, in order that 
they might have any effect. 

Lastly (under this head) he tells us, (p. 260,) " in an early 
ca3e, (5 Rep. 118, b. Edriclcs case^) the judges said, ' They ought 
not to make any construction against the express letter of the 
statute, for nothing can so express the meaning of the makers 
of an act, as their own direct words ; for index animi sermo.* " 
But in the original is immediately added ; " And it would be 
dangerous to. give scope to make a construction in any case 
against the express words, when the meaning of the makers doth 
not appear to the contrary, and when no inconvenience will 
thereupon follow; and'therefore in such cases a verbis legis non 
est recedendum.^ Which brings, that passage of Sir Edward 
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Coke's writings, (f9r the words of the report are undoobtedlj 
his,) into harmony with the other authorities of thilt age, aira 
even with the quotation from Lord Wensleydale, formerly Mr. 
Baron Parke, which (in the same page) Mr. Sedgwick gives us. 

The other authorities which he cites in support of his own 
view relate to enlarging equity; they therefore do not make 
against us, within the limits to which we have expressly narrow- 
ea the present discussion. ~ Indeed, we do not know that we shall 
differ from him ahout one species of that kind of equity, when 
we shall have fully made up our mind respecting it. fiut this 
is certain ; for the reasons which have been already mentioned ; 
that all authorities which support that equity do necessarily a 
fortiori sustain the kind we have been advocating. And there-. 
fore we shall bring this article to a close with a citation of some 
of the cases of that description to be found in our Virginia re- 
ports ; purposely confining the range of selection within a peri- 
od that is recent. 

Of this kind seems to be the case of 7%e Bank of the United 
States V. The Merchants Bank of Baltimore^ 1 Rob. Va. Rep. 
573; at any rate, in the opinion which Judge Allen delivered in 
it, he shews that such are the cases of Williamson v. Bowie^ 6 
Munf. 176, and Peter v. Butler, 1 Leigh 285. Of this kind 
also, beyond doubt, is the case of Q-reen v. Thompson upon one 
point of it, 1 Pott, and S. 427, 458. Afid so too is the case 
of The Commonwealth v. Adeock, 8 Gratt. ^ 661 ; which being 
as strong as any that can be conceived, we shall therefore state 
somewhat at large* A statute ( G. 1849, ch. 208, sea. 36,| 
provides, that " every person charged with felony, and remandea 
to a Superior Court for trial, shall be forever discharged from 
prosecution for the offence, if there be three re^lar terras of 
said court, after his examination, without a trial ; unless such 
failure to try him was caused by his insanity ; or by the wit- 
nesses for the Commonwealth being enticed or kept away, or 
prevented from attending by sickness Or inevitable accident ; or 
by a continuance granted on motion of the accused ; or by rea- 
son of his escaping from jail, or failing to appear according to 
his recognizance or of the inability of the jury to agree in their 
verdict. Adcock, in due time after his being remanded, was in^ 
dieted, tried, and convicted : but, at his instance, the verdict wa« 
set aside for a variance ; and, at a subsequent court, a nolle 
prosequi being entered on that indictmei;)!, another, for what 
was really the same offence, was presented and found ; upon 
which bemg arraigned, he demanded his discharge under the 
statute : And it was, on all hands agreed, that unless its opera- 
tion was excluded by the proceedings on the former indictment, 
his demand must be granted. On the question whether such 
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was the effect of those proceedings, the judges of the General 
Court were not unanimous, but all of them save one maintained 
the affirmative. In delivering the opinion of the majority, and 
after adverting to the position of the prisoner's counsel, that the 
statute must be literally construed, ^^italex scripta,** — Judge 
Thompson said : " By adopting the construction contended for, 
we should in truth be adhering to the letter and sticking in the 
bark, \Plowd, 467, notiB to Eyston v. Studd. Co, Liit. 546, 
283 6, 365 6, 381 b : Wing. Max. 9, 21, Bac. Abr. tit. Statute, 
J. 6,] we should violate the first rules of construction, as much 
as would he who should decide, that the law mentioned by Puf- 
fendorf^ [de jure Nat. et Qent. lib. 5, c. 12, sect. 3,] wliich 
forbade a layman to lay hands on a priest, not only applied to 
him who hurt a priest with a weapon, but to him who laid 
hands on him for the purpose of doing him some oiOSce of kind- 
ness, or rendering him aid and assistance — or that the Bolog- 
nian law mentioned by the same author, {Ibid, sect. 8,] which 
enacted that whoever drew blood in the streets should be pun- 
ished with the greatest severity, extended to the surgeon who 
opened the vein of a person that fell down in the street with a 
fit,* — or that, in the case put by Cicero, or whoever was the 
author of the treatise inscribed to Herennius, [lib. 1, c. 11,] 
cited by Blackstone, [Comm. vol. 1, p. 61,] as illustrative of 
a construction of law by its i-eason and spirit, the sick man was 
entitled to the benefit of the law, (upon the vessel's coming safe- 
ly into port, though his remaining was the result of inability 
from sickness to escape, which law provided that those, who in 
a storm forsook the ship, should forfeit all property therein, and 
the ship and lading should belong entirely to those who staid in 
it. The result of an extended (Uscnssion, conducted upon this 
principle, is stated by him in these words ; " The truth is, the 
statute never meant, by its enumeration of exceptions, or excu- 
ses for failure to try, to exclude others of a similar nature or 
in pari ratione, but only to enact, if the Commonwealth was in 
default for three terms without any of the excuses for the fail- 
ure enumerated in the statute, or such like excuses fairly impli- 
cable by the court%_from the reason and spirit of the law, the 
prisoner should be entitled to his discharge." And thus, in a 
criminal prosecution, a statute made in favor of liberty, was re- 

* The words of Puffendorf, in an English dresg, are as follows : " At 
Bolognia it was enacted, that wJiosoever drew blood in the streets should be 
severely punished, upon which law a barber was indicted for opening a vein 
in the street, and it had like to have gone hard with him, because it was 
added in the statute, that t?ie tcords should be taken precisely, without any 
inierpretation. 
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itrictive to an operation within^ by the courts enlarging excep- 
tions to it beyond the letter of the law.* 

W. G. 
Richmond. 



* See also 1 Virg. CIm., 319, Thompson's case. 2 Virg, Co*. 74, Loveti^s 
case, 132, 162 ; Varlce's case, 363 ; Santee^s case, all cited and commented 
on by Judge 'J^humpson, 8 Grat^., 679. And, upon the general sabject, be- 
sides the aathorities collected by our contributor, see 5 Mass. Bep., 380, 
387, Pease v. Whitney, 7 Mass. Rep. 523, 524, 526, supplement. 12 Mass. 
Rep. 383, 384, ZS7,' Somerset v. Dighton, 14 Mass. Rep. 92, 9^, Whitney v. 
WhUney; all of which are strong authorities in support of his view. The 
paper in 7 Mass. Rep. was a response, signed by three of the judges (suc- 
cessively Chief Justices,) to a call of one House of the Legislature, accurd- 
iog to a practice common in that state, and it contains these expressions : 
" The constitution is law, the people having been the legislature, and the 
several statutes of the commonwealth, enacted pursuant to the constitution 
and law, the senators and representatives being the legislators. But the 
provisions of the constitution, and of any statute, are the intentions of the 
legislature [legislators] thereby manifested. These intentions are to be 
ascertained by a reasonable construction, resulting from the application of 
correct maxims, generally acknowledge^', and received. Two of these max- 
ims we will mention. 1. That the natural import of the words of any leg- 
islative act, according to the common use of them, when applied to the 
subject matter of the act, is to be considered as expressing the intention of 
the legislature, unless the intention, so resulting from the ordinary import 
of the words, be repugnant to sound acknowledged principles of national 
policy. And [2] if that intention be repugnant to said principles of na- 
tional policy, that the import of the words ought to be enlarged or restrain- 
ed, so that it may comport with those principles, unless the intention of the 
legislature be clearly and OMinifestly repugnant to them : for, although it is 
not to be presumed that a legislature will violate principles of public policy, 
yet an intention of the legislature repugnant to those principles clearly, 
manifestly, and constitutionally expressed, must have the force of law. In 
consequence of the application of these maxims, similar expressions in dif- 
ferent statutes, and sometimes in the same statute, are liable to, and indeed 
do, receive different constructions, so that the true intent of the legislature 
may prevail. Now, we assume as an unquestionable principle of sound 
national policy in this state, that, as the supreme power rests wholly in the 
citizens, so the exercise of it, or of any branch of it, ought not to be dele- 
gated by any but citizens, and only to citizens. It is, therefore, to be pre- 
sumed that the people, in ma^g the constitution, intended that the su- 
preme power of legislation should not be delegated but by citizens. And 
if the people intended to impart a portion of their political rights to aliens, 
this iutention ought not to be collected from general words, which do not 
necessarily imply it, but from clear and manifest expressions which are 
not to be misunderstood. But the words '' inhabitants" or" residents'' may 
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comprehend aliens, op they may be restrained to such inhabitants or resi- 
dents who [as] are citizens, according to the subject matter to which they 
are applied. The latter construction comports with the general design of 
the constitution." And, after some further reasoning upon the subject, 
'* It mny^ therefore, seem superfious to declare our opinion, that the autho"" 
rity giy.en to inhabitants and residents to vote, is restrained to stich inhabi- 
tants and residents as are citizens. This construction, given to the consti- 
tution, id analogous to that given to several statutes. Creditors may levy 
their execution on the lands of their debtors, and hold them in fee simple, 
unless redeemed ; although the words of the statute are general, yet thej 
are not deemed to include alien creditors : if they were so deemed, then, 
under color of a judgment and execution, the rule of the common law, pro- 
hibiting an alien from holding lands against the commonwealth, would be 
defeated. So a general provision is made for the dower of widows : yet it 
is not supposed that a woman, who is an alien, can claim, and have assign- 
ed to her, dower in the lands of her deceased husband." [See 1 Lorn, Dig, 
Ist edit, 80. For a like illustration upon the Virginia statutes o( descents, 
compare V. L. 1794, 1803, 1814, c. 93 ; V. C. 1849, c. 123, and see 2 Rand. 
276, Bai'zezas v. Hopkins,] The case in Mass, Rep, turned upon the con> 
skruction of a statute in these words — *' all persons, citizens of this Com- 
monwealth, who, before the 10th day of April 1767, resided or dwelt within 
any town or district in the then province of the Massachusetts Bay for the 
space of one year, not having been warned to depart therefrom according 
to law, shall be deemed and be taken to be inhabitants of the same town or 
district to every intent and purpose whatever; and it was held that, com- 
prehensive as they were, they did not embrace the case of a minor, though 
illegitimate: because the court could "never presume it to have been the 
iDtention of the legislature to remove infant children from the custody and 
protection of their parents, or to separate even bastards, while minors, from 
their mothers — 12 Mass, Rep, 385, 387. And Wilde, J., in delivering the 
opinion of the court, said that " by a literal construction" the pauper, 
*♦ although a minor, must be considered as having gained a settlement ;" 
'* but, in the exposition of statutes, euch a construction sh( uM be given as 
will best effectuate the intention of the makers. [Bac, Abi-, iif, \Slatute J. 
5, 2 CaU 467, Wallace v. Taliaferro,] In some cases the letter of a statute 
may be restrained by an equitable construction ; in others enlarged ; and 
in others, the construction may be even contrary to the letter. Bac. Ahr, 
tit Statute, L 6, 2 Call 457, Wu.llace v. Taliaferro, 403, Browne v. Turher- 
viile.] For a case may be within the letter, and not within the meaning of 
a statute. Bac. Ahr, tit, 1 Statute, ; 5, Plowd, 467, Eyston v. Studd." 
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WILL. IMPLIED MANUMISSION OP SLAVES. 

Brooks^ admW v. Brooks. 

Sa|H«ine Court of AppeaU of Virginia, January term, 1852. 

Maonmission of slave by will may be implied from the language thereof, 
though no express terms of manumission are used. 

In«this case Mary Ann Brooks, a negro, petitioned the Judge 
of the Circuit Superior Court of law for the county of Henrico, 
and the city of Riclimond — ^at the Fall Term 1851, thereof— 
under the act Code of Virginia, ch. 107, p. 464, for leave to 
sue for her freedom, representing that she was detained as a 
slave in the custody of the administrator of Moses Brooks de- 
ceased, her reputed father, a free negro. Upon an inspection 
of the petition, it was allowed and A. J, Crane assigned as her 
counsel, but before process issued, the counsel was required to 
make an exact statement to the Court of the circumstances of 
the case, with his opinion thereon ; and the Judge of the court 
(Hon. Wm. W. Crump) being so situated with respect to the 
matter, as to render it improper for him, in his opinion, to sit 
upon the trial of the same, it was ordered that the suit be trans- 
ferred to the Judge of the Circuit Court of Chancery for the 
county of Henrico, (Hon. John Robertson, Judge) to be tried. 
A statement of the case having been made and the opinion of 
counsel submitted, upon the trial of the cause, the following 
statement of facts was agreed by counsel, to be received as evi- 
dence before the jury, except so far the same or any part there- 
of should be excluded by the court, as not admissible as legal 
evidence. 

" It is expected to be proved, by Quintain Blain, that he knew 
Moses Brooks, the father of the petitioner in 1818, that he was 
then a free man of color. That it was the common rumor, at 
the time, that the said Moses had purchased and set free the 
mother of the petitioner and two other children, Rachel and 
Beverly, before their birth. That he had two other children, 
slaves, (not included in the said purchase. That the witness 
had known the petitioner ever since 1818. That she came into 
his employment, in January 182G, and had remained in his em- 
ployment until within a few months previous. That she always 
lived as a free woman during all this long period. That he paid 
her the price of her hire, and never to any one else. That it 
was never demanded by any one else. That he had never heard 
any doubt of her freedom until recently. That she lived thus 
inaependently of her father (who died fourteen years ago) whose 
administrator or the curator of whose estate now holds her. 
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That he never heard of Moses Brooks claiming her, in his life- 
time, as a slave, or of any one else doing so, until recently. 
That Rachel and Beverly, the two children of Moses Brooks, 
before named were also considered free. 

It is also expected to be proved, by Thomas Harris that he 
has known the petitioner for more than twenty five years. That 
in 1839 he rented her a house, made the bargain with and receiv- 
ed the. money from her. That she has always passed as free, 
since known to him. The sister of petitioner Rachel, before 
named, has also been registered as free. 

It is also expected to be proved by Susan Brooks, second wife 
and widow of Moses Brooks, (whose testimony is supposed to be 
competent against the estate of a colored man, whose heirs are 
all colored,) that Moses Brooks always said that he had purchas- 
ed the mother of the petitioner, that he always said he intended 
his children to be free and so stated at the time of his death and 
desired her to see that they were sent out of the State at his 
expense, and that petitioner had always lived and passed as free." 

Brooks left a will, containing the following clause, the only 
one mentioning Mary Ann Brooks : " It is my wish and desire 
that if I, or my executor, should recover from Jasper Crouch, 
my grandson, Peter Willis, by suit, that he should be hired out 
for ten years from the time ne is recovered, and that one half 
his hire should go to his mother, Mary Ann Brooks." The will 
further directs the executor (Dr. Wm. Minton) to send testator's 
three grandchildren, Peter Willis the son of petioner, being one, 
to a free State, at his expense. 

" It is further expected to be proved, that Dr. Wm. Minton, 
the executor, wrote the will at the dictation of Brooks, was fa- 
miliar with his wishes and attempted to affectuate them. 

" The attestation of the will shows that Minton qualified as 
executor on the 1st December 1834. It is expected to be pro- 
ved that Minton, up to the day of his death, never claimed peti- 
tioner as tlie property of Brooks, never subjected her as assetts, 
nor hinted that she was a slave, never claimed her hires or con- 
trolled her in any other way, but on the contrary, kept an ac- 
count with her as devisee, under the will of Moses Brooks. That 
he dealt^with the other children of Brooks, standing in precisely 
the same relation to Brook's estate, as petitioner, as free per- 
sons, and purchased from them their several interests in the estate 
of their father. That he offered to purchase the interest of peti- 
tioner, but she declined to sell. That Minton, the executor, 
died within three or four years past. In his will he no where 
expressly sets any of his children free, but gives them all lega- 
cies. 

It is further expected to be proved that the only distributees 



1858.J WILL. IMPLIED MANUMISSION OF SLAVES. 1C9 

of "Brooks' estate, now unadministered, are Susan Brooks, his 
widow, (whose lawful marriage and consequent right to distribu- 
tion is doubtful,) who disavows any claim to Moses Brooks' chil- 
dren as slaves, and the petitioner and other children of Moses 
Brooks and their children. That there are no d*»bts due by 
Brooks' estate, known to his personal repre- eiitatives. That 
there is no record evidence that Brooks had set free either peti- 
tioner or the other children of his first wife." 

The defendant moved to exclude from the jury that portion of 
the statement in which is contained what is expected to be pro- 
ved by Quintain Blain, but the court admitted all of that portion 
of said statement, except this passage, " That it was the com- 
mon rumor at the time that the said Brooks had purchased and 
set free the mother of the petitioner," to which ruling of the 
court, the defendant excepted. The defendant also objected to 
the statement of what the defendant expected to prove by 
Thomas Harris, but the court overruled the objection and admit- 
ted that portion of the statement, and the defendant again ex- 
cepted. He also objected to the introduction of that portion of 
the statement which contained what was expected to be proved 
with regard to Dr. Minton, but the court overruled this objection 
and the defendant again excepted. He also objected to the in- 
troduction of that part of the statement showing who are the 
distributees of Moses Brooks' estate. This objection was also 
overruled and exception taken. The evidence of Susan Brooks 
was waived. 

There being no other evidence, the defendant, by his counsel, 
demurred to the plaintifTs evidence, and there was joinder in 
demurrer. The jury found for the plaintiff, subject to the opin- 
ion of the court on the demurrer. 

Crane, for the plaintiff, argued 1st, that by lapse of time, the 
right of the defendant to ti^e possession of the plaintiff had 
been tolled, the recagnition by the defendant's intestate and the 
defendant himself, for so long a period, of the plaintiff's free- 
dom, barred a recovery. 2na. It was contended that the leg- 
acy to the plaintiff, carried with it, all the incidents to its enjoy- 
ment, one, and the most essential of which, was freedom, and 
that therefore though the plaintiff was not directly and in terms 
manumitted by the will, there was an implied manumission. 

R. T. Daniel and Roy, for defendant, insisted that there were 
but two modes of emancipation known to the law of Virginia, by 
deed or by will. It was not contended that there was any deed 
of record. As to the will, there is no word in it which expresses 
a present intention to emancipate the petitioner. It gives her a 
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legacy, and it may be said a slave can not take one. But that 
bequest is reconcilable with the supposition that the testator re- 
garded her as already free — and indicates no intention then to 
emancipate. Her son Peter Mills, it might be gathered from 
the will was then in slavery. This repels the presumption that 
the mother, at his birth was free. The direction in the will that 
Peter Mills, if recovered, shall be sent to a free State, is an im- 
plied emancipation of him, and shows that with the mother and 
child, both in contemplation at the same time, he emancipates 
the child and leaves the mother in bondage. ' The freedom of the 
respondent must be inferred, if at all, from the fact merely that 
a legacy is given her. Now the grant of freedom is said to be 
one of the highest acts of sovereignty. To infer the perform- 
ance of such an act from the simple Conferring of a benefit, 
upon a slave, and the slave's incapacity to take it, would be a 
conclusion unwarranted by reason or judicial precedent. 

Robertson, J., overruled the demurrer to plaintiff's evidence, 
and judgment was entered up for plaintiff, with costs. 

Isaac A. Goddin, the administrator of Moses Brooks, there- 
upon presented his petition to the Supreme Court of Appeals 
for a supersedeas io the judgment of the court below, but the 
Court of Appeals unanimously refused to grant the writ of su- 
persedeas, and entered the following order: 

February 7 thy 1857. 
Present, Allen, Baldwin and Daniel, Jj. 

" The petition of Isaac A. Goddin, administrator of Moses 
Brooks, dec'd, for a writ of supersedeas to a judgment, recover- 
ed against him by Mary Ann Brooks, in the Circuit Court of 
law for the county of Henrico, on the 26th day of January 1852,. 
having been maturely considered and the transcript of the record 
of the said judgment seen and inspected and the court being of 
opinion that there is no error in the said judgment, doth deny 
the said writ of supersedeas." 
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LIEN OF THE FI. FA 
ManhaUY. Goad. 
Circuit Goart of Carroll County, Ya., March Term, 1858. 

The lien of a^. fa, on goods and chattels does not continue beyond the 

return day, if no leyy has been made. 
Ad ezecation is placed in the officer's hands, and is not levied and after the 

return day another execution issues and is levied ; the lien of the first writ 

18 gone and the property is liable to the second writ. 

Edmund MarshaU sued Reuben Goad in the County Court 
of Carroll. At the March Term 1858, the defendant appeared, 
and the parties agreed a case in effect as follows. 

That the defendant is a constable of Carroll county. That 
on the 6th day of October 1857, ffutsell and Marshall sued out 
of the clerk's office of the County Court of Carroll, two execu- 
tions against John Monday and TF. Scott. These executions 
were Upon judgments on forfeited forthcoming bonds, taken by 
the defendant, and were directed to him. They were for small 
sums, amounting together to not quite $30. They were directed 
to defendant and placed in his hands on the 6th Oct. 1857. They 
were made returnable on the First Monday in November, 1857. 
Those executions were never levied on any property. On the 
19th day of December, 1857, J. T. Earhart sued out of the 
same office an execution against the said Monday and Scott for 
JJ18 95, with interest and costs ; and that execution was also 
directed to the defendant, and was placed in his hands on the 
day of its date ; and on the 29th day of Decemher, 1857, he 
levied it on a mare, the property of Monday. On the 9th day 
of January, 1858, the plaintiff, Edmund Marshall sued out 
from under the hand of a justice of the peace, an execution 
s^gainst the same John Monday for $29 10, with interest and 
costs. On the 18th day of Janu iry that execution was placed 
in the hands of Nester^ anothe* constable ; and on the 23rd 
January, Nester levied that execution on the same mare on which 
the defendant had levied EarhxrVs exec^tion ; and the defen- 
dant had notice of that levy. On the 1st day of February", 
1856, the defendant sold the mare, in the manner prescribed by 
law, and the proceeds of sale amounted to $55. Out of this 
sum the defendant paid off Earhart'^ execution, amounting with 
costs, to $18 26, leaving in his hands the sum of $36 74 of the 

Jroceeds of the sale of the mare. The plaintiff required the 
efendant to apply this money to the plaintiff's execution ; but 
the defendant refused so to do ; and leaving Sutsell and 
MarshalVs executions still in his hands, he endorsed them ^^ sat- 
isfied," and paid over the money to them. Now, if upon these 
facts the lien of Sutsell and Marshall's was lost as to the mare. 
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then the plaintiff is to have judgment against the defendant for 
the amount of his execution ; but if that lien was still in force 
at the time of the sale, then the plaintiff's suit is to be dismissed. 
By consent the case was removed into the Circuit Court, and at 
March Term came up for decision. 

Cook for plaintiff. 
McCamant for defendant.. 

The counsel commented upon the various statutory provisions 
on the subject, and upon the case of Puryear v. Taylor^ 12 
Grat., 401. 

Fulton, J. 

This case does not involve much money, but it distinctly pre- 
sents a question which has excited much enquiry and considera- 
tion, and upon which I have bestowed much reflection. It is an 
important, interesting and diflScult question, and one which must 
often arise, if the defendant's view be correct. That question 
is whether the lien of a fieri facias continues beyond the return 
day, as upon goods and chattels upon which no levy has been 
made. 

At the outset I am told that the question has been decided ; 
and that under the authority of the case of Puryear vs. Taylor ^ 
I am required to hold that the lien does continue beyond the 
return day, as against property upon which a levy might have 
been but was not made. I do not agree to this. I do not think 
that Puryear vs. Taylor decides any such thing. That decision 
I would not question, even if it were discreet for me so to do ; 
for I have no doubt of its correctness. But I think it has no 
application to this case. Puryear vs. Taylor involved the 
effect of the lien of a fi. feu upon a chose in action. It had no- 
thing to do with goods and chattels. The question in that case 
arose, and could only arise under chapter 188 of the Code : that 
chapter, in my opinion has no effect at all upon this case. It is 
true that the reporter, in his syllabus of the case, uses language 
broad enough to apply to goods and chattels ; and I confess that 
his statement led me, for a time, to entertain an opinion different 
from that which I now hold ; and it was not till I had carefully 
re-examined the ;case that I became satisfied that its scope was 
much less comprehensive than it was stated to be. I do not, 
therefore, think myself governed by that case, in this instance ; 
and must decide the question at bar, as I best may, without the 
benefit of any authority. 

At common law the lien of a fi. fa. continued only till the re- 
turn day, unless that lien had been consummated by a levy be- 
fore the return day. Unless levied upon before the return day 
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passed, the defendant's goods and chattels were discharged from 
the lien, and became subject to younger executions, jffas that 
rule been changed by anything in our statutes ? I think not. 
I clan find no statutory provision affecting the common laW rule, 
so far as goods and chattels are concerned. As to property sub- 
ject to levy, and capable of being levied on, I find nothing re- 
quiring me to hold that the lien, or in other words, the right to 
levy J extends beyond the return day. 

The power to seize the goods is derived only from the writ. 
What power is there to seize goods by force of a writ, the effi- 
cacy of which has expired by efflux of time ? The officer has 
no power to seize, except what he derives from the writ : that 
power is limited to a particular day : after that day his power is 
gone, and it is his duty and his only duty and power in the 
preimises, to return the writ, not to levy it. The lien and the 
right to levy are, as to goods and chattels, one and the same 
thing. 

But I am referred to section 3, chap. 188, of the Code as 
giving this continuing indefinite lien upon " all the personal es- 
tate of the debtor." Notwithstanding the general nature of the 
terms used, 1 cannot hold that, taking into consideration all the 
statutes bearing upon the question, and comparing the whole of 
that chapter with the preceding one, that it was intended to in- 
clude goods and chattels capable of being levied on. To my 
mind there are many considerations leading to this, conclusion, 
some of which I will mention. 

In the first place upon the construction contended for, there 
would be no need at all for chap. 187. If chap. 188 gives a 
general, continuing, indefinite lien upon goods and chattels, as 
well as upon choses in action and estate incapable of levy, then 
chap. 18T is wholly useless, and the legislature has done the vain 
thing of enacting a whole chapter without any object. But upon 
the theory that one chapter was intended to operate on goods 
and chattels (which is its very language,) and the other upon 
choses in action and estate incapable of levy, the reason of the 
two statutes is apparent, and their harmony complete. 

Again, we see that the two chapters operate against different 
classes of persons. One gives a lien against " creditors and 
purchasers for valuable consideration without notice:*' the other 
against " assignees for valuable consideration, and persons mak- 
ing payments to the execution debtor^" Now these arc distinct 
classes of persons : and the terms used are appropriate to differ- 
ent sorts of property. "Creditor" or " purchaser", is to be af- 
fected in relation to a different description of propertt from that 
in which the rights of an " assignee" may be involved. I do not 
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think thai these different characters can or ought to be con- 
founded. 

Then as to the manner in which the two chapters are to be 
carried into effect. A cumbrous and complicated machinery is 
provided by chap. 188, for carrying into effect Ijhe lien given 
m that chapter. Il is only necessary iti regard to the estate 
not capable of being levied on. But it is useless io effect the . 
purposes of chap. 187. That chapter is complete in itself. The 
sheriff is competent : o do every thing that is necessary und.er 
that chapter. None of the machinery provided in chap. 188 
need be invoked in the case of an actual levy, or in relation to 
effects upon which such a levy may be made. By a careful ex- 
amination of chap. 188, I think it will be seen that the provi- 
sions for Enforcing a lien are applicable only to choses in action. 

This view is strengthened by a reference, in particular to sec, 
17, of chapter 188, to which my attention was specially called 
by the plaintiff's counsel. That section provides that although 
a creditor may have availed himself of the provisions of chap. 
.188, he may from time to time, sue out other executions without 
affecting his lien under it; that is under chap. 188. Now why 
should this be ? If chap. 188 gives a lien on goods and chattels^ 
of a general and continuing character, that lien is expressly re- 
served by this section, and yet new executions are authorised. 
Other executions against what.? Against goods and chattels 
alone : for as against other estate there is afn existing and effec- 
tive lien and no new writ is necessary. It is conclusive to my 
mind that the legislature intended that the lien on goods and 
chattels should not continue beyond the return day — that such 
lien was not to stand upon the same footing with that on choses 
in action which is expressly reserved ; and that to reach goods 
and chattels, after the return day, the creditor must sue out other 
executions. 

But sec. 3 of chap. 188, contains in itself a provision conclu- 
sive of this case. It is found in the last clause of that section 
in the words : " This section shall not impair a lien acquired by 
an execution creditor under chapter one hundred and eighty 
seven." Let us apply this pro sion to the facts 'of this case. 
On the 18th January, the plaintiff delivered his^,/a, to the offi- 
ce*', thereby acquiring a lien on all the goods and chattels of his 
debtor; and on the 23d that j?./a'. was levied on a mare, where- 
by the lien became specific and complete as to that particular 
cnattel. His lien, it is true, was subordinate to that of another 
snail execution in the defendant's hands, as to which no ques- 
tion is raised. He asserts bis claim to the benefit of his levy ; 
arid ha is met by the pretension that there is an older and supe- 
rior lion on the property. That lien arises upon two executions 
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wl^icli had not been levied, and the return day of which had 
passed. It is alleged nevertheless that that lien still continues, 
and we have seen that such pretension can rest only on the 3d 
and 4th sections of chap. 188. It could not exist at cotoimon 
law ; it does not arise under chap. 187. It' is only the lien ^* in 
addition" " acquired under the" 3d " section" of chap. 188. 
But that section itself is not to ^^ impair the lien acquired by" 
the plaintiff, under chap. 187. The plaintiff falls within the 
very category contemplated by this saving clause. He had ac- 
quired a lien under chap. 187. in express terms that lien is not 
to be impaired by chap. 188. As to Am, if there be any con- 
tinuing lien on goods, it is powerless. 

It is not for courts to say that the legislature ha$ no power to 
pass an impolitic law. But where there is a question of inten- 
tion and construction, and one view of a statute will be produc- 
tive of great inconveniepce and danger to the community, while 
the other is free from such objections, it is due to the legislature 
to put the safer construction on what they have done, if that 
safer construction be admissible. It is indeed a legitimate and 
persuasive argument against a particular construction of a stat- 
ute, to say that the legislature could not have intended to enact 
a law from which dangerous consequences will result. Now the 
results of that construction of this statute which would deduce 
from it a continuing, indefinite lien on goods and chattels, would 
be so disastrous to the community, and so contrary to public po- 
licy that I cannot believe the legislature intended to produce 
those consequences. This construction would imperil the right 
to. a very large portion — perhaps the largest part, of the per- 
sonal property in the Commonwealth. No man could safely buy 
property at an oflScer's sale, or indeed at any other ; for he would 
never know when the property was free from the lien of some 
old execution. If the lien continues one day, it continues so 
long as the right to sue out an execution remains, or the right to 
enforce the lien by suggestion ; and that is ten or twenty years, 
according as the fact may be as to the return of the writ. In 
'my opinion such a construction would destroy all confidence be- 
tween, man and man, and would paralyze all trade and commerce. 
It would open a wide door to fraud and litigation ; indeed I will 
not stop to enumerate all the evils which will result from this 
construction of the statute. 

There are several other views which I might mention if neces- 
sary ; but I have indicated those which have brought me to the 
conclusion which I have adopted. That conclusion is that the 
lien of a fi, fa. docs not continue, as upon goods and chattels, 
beyond the return day : and that if an execution be not levied 
before the return day, the goods and chattels of the debtor are 
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discharged from the lien of the writ, and become subject to youn- 
ger executions. Consequently, in this case, I hold that the lien 
of Sutsell and MarahalVs executions was lost : that the prop- 
erty became liable to the lien of the plaintiflTs execution : that 
the defendant ought to have paid the proceeds of the sale to the 
plaintiff, and that therefore the plaintiff must have judgment for 
the amount of his debt. 

Judament for the plaintiff. 
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Commonwealth vs. Abram Womack» 

Circuit Court of Halifax County, Virginia, October term, 1857. 

An indictment for uttering, &c., forged notes, must charge that the coun- 
terfeit notes were uttered, &c., as true. 

Selling counterfeit notes as counterfeit, is not an utterance or attempt to 
employ as true, within the meaning of the statute. 

The first count of the indictment charged that the defendant 
feloniously did utter and pass to a certain John Burk, three 
several false forged and counterfeit bank notes, &c. 

The second count charged that the defendant feloniously did 
utter and attempt to employ as true three other false, forged and 
counterfeit notes, bank notes, &c. 

Green for the Commonwealth. 

Floumoyy Qarrington and Barksdale for defendant. 

On motion to quash the first count on the ground that the 
notes were not charged to have been uttered or passed as true. 
Leigh, J. sustained the motion. 

On the second count the evidence was, that the defendant had 
sold the counterfeit notes to one John Burk, representing them 
ToThe said Bark as counterfeit. 

On motion, the court instructed the jury that selling counter- 
feit bank notes as counterfeit, is not an uttering or attempting 
to employ as true, within the meaning of the statute. 
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TOD V. BAYLOR, REVIEWED. 

Tod V8. Baylor, ^ih Leigh 408. 

A writer in the July number ox the Law Journal, has review- 
ed our review of Tod vs. Baylor y published in the preceding 
April number, and we propose, very briefly, to correct some mis- 
takes and omissions made by him in '^ correcting the alleged 
mistakes on our part." 

Before proceeding to consider the question at issue, we will 
remark that the case of Braxton vs. Coleman^ 5 Call 434, was 
before us when our first article was written, but that we did not 
count on it because, the question here did not arise in that case, 
and because whatever might have been decided in it, it was un- 
questionably overruled if inconsistent with Tod vs. Baylor as 
construed by us. So in regard to the case of Wilson vs. Davu- 
9ony 2 Rob. Rep. 384 — it may be remarked that this question 
was not even squinted at either in the arguments of counsel or 
in the opinion of the judges. The case turned entirely on the 
questions whether the wife was entitled to dower at all or not, 
and if so what was the present equivalent in money of -her dower 
interest, according to the longevity tables, and " the errors in 
the details of the decree for which it was reversed " had refer- 
ence to this last question, ' So also in regard to the case of 
Blair vs. Thompson, 11 Grat. 441. We still say that this ques- 
tion did not arise in that case, that if it might have arisen, it 
was passed over sub silentio, and the report of the case (for the 
reason that the question did not arise) does not enable us even 
to see clearly and conclusively what was the efiect of the judg- 
ment of the court on this question. 

We submit then that none of these cases can be invoked for 
the solution of this question, and that the enquiry as to what 
was decided by Tod vs. Baylor, depends solely on the reports 
of that case, and of those of Thomas vs. Q-amel et ux., 6 Leigh 
6, and Maeauley vs. Bismal Swamp Land Company, .2 Rob. 
507. 
Let us see then how the matter stands on these cases. 
In the- article to which we are replying, it is stated that Mr. 
Robinson, in his Practice, 2 vol. p. 10, cites judge CdbelldJ& con- 
curring with judge jBrc»o*g, in Tod v, Baylor, instead of with 
judge Carr, as the reporter states, and it is conjectured by the 
writer, that this statement is the result of an examination of the 
original record in the clerk*s office of the Court of Appeals. 
This conjecture, made as it is, without any authority in Robin- 
son for it, would seem to be sufficiently unreliable for this reason, 
but we are persuaded that it is entirely so, for we have examined 
the original records ourself, and can find no evidence whatso- 
12 
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ever of the manner in which the judges were divided. We are . 
also informed by the clerk that he has none of the opinions in 
the office, his impression being ihat at that day, they were not 
filed, but were simply handed to the reporter. We submit then 
upon this point, that there is as much reason for supposing Mr. 
Robinson to be mistaken, as that Mr. Leigh was so, and that 
whether this is so or not, the statement of the reporter of any 
fact about a case, is, in the absence of overruling evidence, to 
be relied on in preference to that of any other person, and espe- 
cially so in the absence of evidence that that person has made 
that thorough examination of the case, which the duty of the 
reporter requires him to make. 

We may remark, in passing from this matter, that Mr. Robin- 
son here cites, in confirmation of the views of Judges Tucker 
and CarVj and in support of their opinion on this point, a case 
then recently decided in New York, the case of Johnson vs. 
rAo?na«, 2 Paige 377. 

Judge Brooke' % opinion in Macauly vs. The Dismal Swamp 
Land Company, is also cited to show this mistake. But that 
judge* Brooke is himself mistaken, is shown from the very quo- 
tation made from him— for he states that ^^the court thought the 
widow entitled to profits from the issuing of the subpoena, with 
the exception of the president, who thoughts he was only enti- 
tled from the date of the decree.'* Now we have already shown 
that judge Cabell concurred with Carr, but whether this be so or 
not, judge Carr certainly, and confessedly, concurred with judge 
Tucker. Judge Brooke is wholly mistaken then on this matter, 
and wo submit that in this view of the case, the reporter's state- 
ment of it must be taken to be correct. 

How then does the matter stand ? We have in Tod vs. Bay- 
lor, three judges — Tucker, Oarr and Cabell, concurring in the 
opinion that damages are not to be allowed the widow for deten- 
tion of dower, against the alienee of the husband, and at the 
most, we have on the other side judge Brooke, who merely gives 
a contrary judgment, without giving any reasons for it. 

But again, even if there were doubt about this view of Tod 
vs. Baylor, the case of Thomas vs. Gamel is not only plump, 
explicit and emphatic on the point, but is confirmatory — ^nay de- 
cisive, (being decided by the same judges) that the decision in 
Tod vs. Baylor was as we have stated it. There is an amusing 
coolness, in the summary way in which the writer in the July 
number disposes of Thomas vs. Gamel, He says : " It seems 
to be sufficient to say of that case, that it was an action at law, 
while all the other cases cited were suits in equity." And^this 
is his only commentary on it. Now we submit it is wholly in- 
sufficient to say so, in view of the fact that in Tod vs. Baylor^ 
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the courts if it decides nothing else, does decide in the most dis- 
tinct and emphatic manner, that it makes not the least difference 
in the world, whether the case is one at law or in equity, for that 
the rule is the same in both courts. We have already quoted 
their language on this point in our first note, and need not re- 
peat it. 

Finally, that the construction we have put on these two cases, 
is the correct one, is settled and established by the case of Ma- 
cauly Ys. Dismal Swamp Land Company. In that case three 
judges only sat, Baldwin^ Allen and Brooke. In the decree all 
the judses concurred, though judge Brooke delivered an opinion,' 
onwhicm we have already commented above. Judge Baldwin de- 
livered the opinion of the court (concurred in by judge AlUfi) in 
which he says, that the defendant had invoked the authority of 
Thomas vs. Q-amel et ux. 6 Leigh 6, and Tod vs. Baylor^ 4 
Leigh 498, against a claim to mesne profits by the widow, and 
adds : ^^ In the former it was held that mesne profits cannot he 
recovered at law by the widow, against the alienee of her Aim- 
band^ because the statute of Merton, adopted into our code gives 
damages only when the husband died seized ; and in the latter ^ 
that they cannot be recovered in equity ^ which conforms to the 
law in this respect." 

Language cannot be made plainer than is this.* 

P., Jr. 

* This article would have appeared in the Janaary Dumber, bat proeraa- 
tinatioD, and other engagements caused^its delay. 



PRINCIPAL AND AGENT. PLEADING. RIGHT OF ACTION. 

Watson vs. Bonds. 

Circuit Court of Carroll County, Va. March Term, 1858. 

An agent may maintain an action upon a contract made in his own name, 
when the name of his principal was not disclosed, and the defendant did 
not know that the plaintiff was acting for another person. 

This was an action on the case for an alleged fraud in an ex- 
change of horses. One count charged that the defendants war- 
ranted their horse to be a good, quiet, gentle, trusty work horse," 
and alleged, as a breach, that the horse would not work at all, 
but was vicious, ill-tempered and dangerous. The other count 
charged that the horse would not work, Hut was vicious end dan- 
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gerous, yet the defendants falsely and fraudulently represented 
him to be a good, gentle, safe work horse, knowing the contrary. 
Pleas, non assumpsit and not guilty. 

Cooky Wysor and Tipton for the plaintiff. 
Poage and Walker for the defendants. 

The evidence tended to establish this case. In the summer of 
1857, the defendants Ben, and Samuel Bondy had a horse which 
Dr. 1>. jB. Sanders of Wythe, wanted to purchase. He and de- 
fendant, Samuel Bond^ made several ^efforts to trade, but failed. 
Sanders infonned Bond that he wanted the animal for a family 
horse : that he had a match for him, and intended to put him in 
his carriage. Bond always assured Sanders that the horse was 
perfectly safe and gentle, " a number one work horse, under any 
circumstances." Watson^ the plaintiff, heard these assurances, 
and on two or three occasions. Bond told Watson that the horse 
was " as good a work horse as any man's horse." In August 
1857, Sanders came to Hillsville to buy the horse, but Bond 
was not there, and Sanders had not time to go to his house. He 
handed Watson $125, and requested him to go to Bond's house 
and buy the horse for him, Sanders, Watson went to Bond's, 
and offered him $125 for the horse. Bond declined to sell — 
saying that he could not do without a work horse ; but offered to 
swap the horse for a mare of Watson's. After some chaffering 
this was done : Bond again recommending the horse as a good 
worker. Watson did not tell Bond that he was acting for San- 
ders^ and Bond supposed that he was trading with Watson on 
his own account. Watson sent the horse to Dr. Sanders the 
same evening ; and on the next morning the latter had him har- 
nessed to his carriage. The horse not only refused to work, but 
attempted to spring down a rough bank, endangering the family 
of Dr. Sanders, whom he had placed in the carriage without 
suspicion. The horse also attacked one of the doctor's negroes, 
and ran him out of the stable. Sanders had him thoroughly 
tried, and finding him wholly unmanageable, and also very dan- 

§erous in his temper, took him back to Watson." Watsoji refun- 
ed the money, and took the horse back ; and called on the de- 
fendant's to take him back, and. return the mare. This they re- 
fused to do, and this action was the result of their refusal. The 
defendants also introduced testimony tending to shew that the 
horse had been gentle, safe and steady so long as they owned 
him. 

The defendants moved- the court to give the jury this instruc- 
tion : '' If the plaintiff, in purchasing the horse, acted as the 
agent of Dr. Sanders and for his benefit, then he cannot main- 
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tain thia action ; but the right of action is in Sanders alone." 

The plaintiff objected to this instruction on the ground that 
it was a mere abstract question of law : there being no evidence 
to justify it. And they also contended that an agent may main- 
tain an action on a contract in his own name, when his charac- 
ter of agent was not disclosed in the transaction, and the other 
party treated with him as a principal. 

In support of their instruction, the defendants cited 2nd Tuck- 
er's Commentaries 210, (side paging.) 

The following authorities on the other side: Saunders on 
Plea, and Evid., 2d vol. 684: Sims vs. Bond, 27 Eng. Coin. 
Law Rep. 97. 1st Parsons on Contracts 55, note d. 2d Smith's 
Lead. Cas. 198, (side paging.) 

Fulton, J. 

The court ought not to give an instruction merely because 
such instruction may embody a correct exposition of the law. 
In addition to this it must appear that the principle announced 
is applicable to the case in hand. Now here I do not think it 
necessary to decide the question whether an agent can maintain 
an action on a contract made by him, as agent; because there 
is no evidence at all that in this case the plaintiff did contract 
as agent It is true that, as between himself and Dr. Sanders, 
he is shewn to have been acting as the agent of Sanders ; but 
there is no evidence of this as between him and the defendants. 
So far as appears from the evidence, they did not know or be- 
lieve, nor had they any reason for believing that the plaintiff 
was acting for any other person. They dealt with him as a prin- 
cipal. I must therefore refuse the instruction asked for by the 
defendants, on the ground that it is not applicable to the case at 
bar. 

Being asked for an instruction, I must give such as I think 
correct. The authorities clearly establish this proposition — that 
where an agent deals in his own name, without disclosing his 
principal, the agent may maintain an action for breach of the 
contract. And the converse of the rule also seems to hold ; to 
wit— that upon a contract so made, the agent may be held per- 
sonally liable. It is true that in such cases the principal may 
also sue or be sued; but that does not destroy the acent*s right 
of action. I shall, therefore, say to the jury that the plaintiff 
has a right of action in this case, although he made the contract 
at the instance and for the benefit of Dr. Sanders, unless the 
fact that he was acting for Sanders was disclosed to the defen- 
dants when the contract was made. 

There was a verdict /or the defendants; but the court set it 
aside and granted a new trial. 
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OFFICER'S BOND. WRIT. FAILURE TO RETURN. 

Cranddll ys. Sharp d7id another. 

Circait Court of CimwoII County, Yit. March Term, 1858. 

The defendant in an execution may maintain a motion against an officer for 

failing to return the writ. 
The ol&cial bond of a sheriff is not a contract in the sense in which that 

word is used in the Code of Virginia. 
Notice of a motion for a fine for neglect of duty, is given to a sheriff and 

dyt«of his sureties : this is irregular, and no judgment can be given against 

the surety, though under this notice a fine may be imposed on the sheriff. 

Thomas Crandall at this court, moved for a fine, under the 
second clause of the 29th section of chap. 49 of the Code, page 
251, against the late sheriff of Carroll county, and one of his 
sureties. On examination of the notice it was found to be di- 
rected to " Thomas M. Sharp^ late sheriff of Carroll county, 
and F. L. JETale, one of the sureties of said Sharp in his bond 
as sheriff." The notice recited that an execution had issued 
from the clerk's office of the Circuit Court, in favor of King 
and others, against Crandall (the plaintiff in the motion,) which 
had been paid off by him, to Colemanj a deputy of defendant 
Sharp : that Coleman had failed to return the execution, and 
that for this failure the court ^ould be asked to fine the defen- 
dant Sharp and his surety J3aZe, in a sum not exceeding five 
per centum per month of the amount of the execution. 

The defendants appeared, and moved the court to quash the 
notice and overrule the plaintiff's motion on two grounds : 

Firstj that the defendant in an execution cannot sustain a 
motion against an officer for failing to return that execution. 

Second, that if such motion can be supported at all, it cannot 
be sustained against one or any part of the sureties — but if any 
one is included in the notico, it must be directed to all. It was 
not questioned that the notice would be good if directed to the 
sheriff alone : the contention was that if any surety were pro- 
ceeded against, all must be included. 

Hardy and Poage for the plaintiff. 
McCamant and Wysor for the defendants. 

The plaintiff relied, as to the first point, on the section before 
mentioned, which gives the motion to "any party injured" by 
the failure to return the process ; and contended that a defen- 
dant in an execution may be seriously injured by the failure to 
return. The claim against him is of record, and so ought to be 
his discharge. On the second point they referred to section 6, 
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chap. 167, page 640, as giving the motion '^ seyerallj against 
each, or jointly against aU, or jointly against any intermediate 
number" of those liable. 

For the defendants it was contended that the person against 
whom a^. fa. issued, is not " a party injured" in contemplation 
of the statute, by a failure to return. That statute is not in- 
tended for his benefit. It looks only to the advantage of the 
plaintiff. The defendant cannot be injured by such failure. On 
the second point they contended that the provision, giving a 
remedy by motion, on sixty days' notice., in place of an action, 
is confined to cases of contract^ and is not applicable to the 
official bond of a sheriff. Such bond is no contract, and has 
none of the elements of a contract. They discussed the doc- 
trines of the common law in regard to joint actions and actions 
on joint and several causes of action and referred to the case 
of Ward vs. Hotter^ 2dllob. Rep. 536, to shew that those doc- 
trines are in force with us, when not affected by statutory 
provisions ; and contended that there was no statute affecting 
a sheriff's bond in this particular. 

Pulton, J. 

I entertain no doubt ou the tirst question. I think the de- 
fendant in an execution may well maintain a motion to fine the 
sheriff for faifing to return that execution. He may be, and 
often is, a " party injured" by such failure. The records of the 
court shew a judgment against him ; how is he to shew that 
such judgment has been discharged, but by shewing from the 
same records that an execution issued and has been satisfied ? 
It is said that he may take a receipt : so he may — but that 
receipt may be lost, stolen or destroyed. Besides he is entitled 
to second evidence of his discharge. The satisfaction of the 
demand ought to appear by testimony, similar to that which es- 
tablishes that demand. Moreover, a man's credit may be injur- 
ed, if not destroyed by the fact that the r§pords of the court 
shew executions in force against him, and at the same time fur- 
nish no proof that they have been paid. No one but the sheriff 
may know that fact ; and the defendant's credit may thereby 
be ruinously afl^ected, I shall overrule this objection to the 
notice. 

The second question is more difficult. I may at once say 
that I agree with the defendant's counsel in their construction 
of the chap. 167, of the Code. The remedy by motion, given 
by that chapter, as a substitute for an action, applies only to 
cases of contract. I do not regard a sheriff's official bond as 
a contract. A contract is. "an agreement of two or more com- 
petent persons, upon sufficient consideration, to do or not to do 
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a particular thing.*' In regard to these bonds there is no agree- 
ment made ; no consideration, and no undertaking to perform 
or omit any particular act. It is a mere general undertaking 
that the sheriff shall perform his official duty — a duty involving 
countless particular acts. It is in form a contract made with 
the Commonwealth ; in substance it lacks all the ingredients of 
a contract. On this head we may borrow light from the 3rd 
section of this same chapter. It provides that judjgment may 
be obtained on. ten days notice in all cases wherein particular 
time is fixed. Now no particular time is fixed, for the notice of 
motion against a sheriff and his sureties : whilst the motion un- 
der the 5th setion of this chapter requires sixty days' notice ; 
and embraces a peculiar provision as to returning and docketing 
that notice. Now the proceeding against a part of the persons 
liable to payment, allowed by the 6th section, is, I think, clear- 
ly confined to the cases contemplated by the 5th- section ; for 
the two are connected ; and under them, therefore, I find no au- 
thority for proceeding only against one or a part of the sheriff's 
sureties. 

Our remedies by motion^ are cumulative to those which the 
common law afforded. In enforcing them we are to be gov- 
erned by common law doctrines when not affected by statuto- 
ry provisions. Our common law rule is, that in enforcing a 
joint obligation, jom must proceed against all the obligors who 
are in esse when you commence your action. In an action on a 
joint and several cause of action, you may go against any one, 
or against all: not against any intermediate number. Now 
suppose this was an action on this joint bond, instead of a mo- 
tion ; must not all the joint obligors have been included in your 
writ ? I think so ; and I know of nothing which authorizes a 
change so far as the sureties are concerned, merely because the 
proceeding is in the shape of a motion. A demurrer to a dec- 
laration on this ground would be sustained ; and I must there- 
fore direct this motion to be dismissed as to Mr. Sale. He is 
entitled to claim that his co-sureties be joined with him, and 
bear their proportion of any burthen incumbent upon them. 

But the foregoing remarks do not apply to the sheriff him- 
self. His liability differs from that of his sureties. They are 
bound solely by force of the bond. His liability arises from the 
duty of his office : if he had given no bond he is liable to be 
fined. At the common law he was liable to an action for any 
neglect of duty ; and that liability remains, though the legisla- 
ture has superadded the safeguard of a bond with security. 
That bond does not affect either his common law liability, or his 
liability to a fine up6n motion under the statute. As against 
him we need not regard the bond at all. We look only to the 
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facts that he is sheriff, and has not done his duty. Nor do I 
think that the fact that another person, against whom no judg- 
ment cai^ be rendered, is joined in the notice, affects the regu- 
larity of the proceeding against the sheriff. As to him the in- 
sertion of Mr. JSale'g name is mere surplusage. The notice to 
him is sufficient. I shall tender a judgment against the sheriff 
f^^ a fine of one per eentum per month upon the amount of the 
execution. 
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Wadsworth et als, t. Coleman tt dU. RoherU et ala, t. The same. 

In the Circait Court of Carroll Co., Ya., March Term, 1858. 

A writ is directed " to the coroner of C. County :'* the court on a motioi^ 
to quash the process will not enquire into the fact whether there is any 
coroner of said county. If there be none, it is a matter which must be 
pleaded in abatement. 

The court will not, on motion, set aside an office judgment and order for 
enquiry of damages, fur any defect in the writ or the return thereof ; 
such defect can be taken advantage of only by pica in abatement. 

A summons to answer an action may be served by any person, who may 
make affidarit to the fact of service. It does not require an officer to 
serve it. 

Two actions of debt in the name of the Commonwealth — one 
at the rela on of Wadawoiih, Turner ^ Co,y — the other at the 
relation of Roberts^ Early and Worrell against B. S, Coleman^ 
sheriff of Carroll, and the sureties in his official bond. The 
declarations were very much alike, each charging that the rela- 
tors had sued out ajfi./a., and placed it in Coleman* s hands to 
be levied; and that by his negligence and misconduct the debt 
had been lost. The original writs of summons, by which the 
actions were commenced, were directed "to the coroner of 
Carroll county." On one of them was this endorsement, "exe- 
cuted by delivering a true copy of this summons to each defen- 
dant within named, before the return day. Robert Kenny y C. 
C. C. :" and to this. return was annexed an affidavit of said 
K^nny, verifying the return. On 'the other was endorsed an 
affidavit of Peter Early y stating that he had delivered a copy to 
each defendant before the return day — which return day was 
the January Rules, 1858. Being returned with the endorse- 
ments aforesaid, and no appearance being entered, the clerk 
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took the usual steps— office judgments^ were regularly entered, 
orders tor enquiry of damages made, and at this term the causes 
were placed in their due turn on the docket of new writs of 
enquiry. 

Oooh for the plaintiffs. 

Wyson ^ Poage for the defendants. 

The defendants entered an appearance at this term, and 
moved the court to set aside the office judgment and orders di 
enquiry, to quash the original process and returns, and dismiss 
the actions — ^for the following reasons. 

First. That there is not, and at the commencement of the 
actions there was not, any coroner of Carroll county. 

Second. That the writ was not directed to any proper officer, 
there being no coronisr in said county. 

Third. That the writ could only be properly directed tp the 
coroner — as the sheriff was a defendant in the abtion-^or in 
case of a vacancy in the office of coroner, could be only direct- 
ed to a constable ; and as the office of coroner was vacant, these 
writs should have been directed to a constable. 

Fourth. That the statute is imperative in this instance — ^the 
word "shall" being used; and that, therefore, the service by 
any other than a constable was void, as there was no coroner, 
and the writ could only be directed to a constable. 

In support of these views the counsel for the defendants re- 
lied on the 21st 22nd and 23rd sections of chap. 49, page 249 
of the Code. 

Cook for the plaintiffs, contended 

First. That original process, if it appear to be duly served 
and good in other respects, is good though not directed to any 
officer, or if directed to one officer, it be executed by any other 
to whom it might have lawfully been directed. — Code, chap. 
170, sec. 2nd, page 642. Here the writs are directed to an 
officer — ^to wit, the coroner, by whom they might have been law- 
fully executed. If there is a coroner, it is proper to direct the 
process to him, the sheriff being a defendant. 

Second. That the process being directed, on its face, to the 
proper officer, may be served by any person. Section 6 of the 
same chapter, page 643, directs that the summons may be served 
as a notice is served under the first section of Chap. 167. Turn- 
ing to that chapter and section on page 639, we find that the 
notice may be served and returned by any person, other than a 
sheriff or sergeant, who shall verify the return by affidavit. 
The sheriff is obliged to serve the notice when thereto required : 
but service by any one else is good when properly proved. 
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Third. That the court cannot enquire into the fact whether 
there is a vacancy in the office of coroner. If such matter 
could affect the process, it can only he enquired into by a jury, 
empannelled to try an issue joined upon a plea in abatement. 
Sec. 18, chap. 171, page 648, enaets that no defect in the writ 
or return, when ^' the process appears to have been served^" 
shall avail the defendant unless pleaded in abatement. Now 
then ihe process has certainly been tervedj and as we have tried 
to shew, properly served ; and any question as to it could only 
be raised by plea in abatement. 

Fourth. That it is too late, in this stage of the cause, to 
plead in abatement. The conditional Judgment has not only 
been entered, but confirmed, and a wnt of enquiry awarded ; 
and sec. 19 of the chapter last quoted, forbids any plea in 
abatement after a conditional judgment. To set aside an office 
judgment the defendant must plead to issue." Sec. 45 same 
chap. 

The counsel stated as a matter of fact, in justification of the 
clerk, that Mr. Kenny was now coroner of the county, and act- 
ing as such. 

FtJLTON, J, 

The matter of fact upon which this motion is founded, is one 
which I cannot enquire into on such a niotion. How am I to try 
the question whether there is a coroner of Carroll . county, an 
motion to quash the proceedings in the cause ? On the one 
hand I am told that Mr. Robert Kenny is coroner ; and I have 
before me what purports to be his official act in that capacit]^. 
On the other hand I am told that there is no coroner ih this 
county. Now the defendant has had full opportunity to raise 
that question in proper shape — by plea in abatement. The fact 
could then have been easily shewn, one way or the other ; and 
we could have settled its effect upon the cause. But I shall not 
look into the question on his motion, at tbir late stage, when he 
did not see proper to put it in issue by the appropriate plea. I 
can only look at the process as it is written. I find it directed 
to the coroner. I cannot presume that the clerk would so direct 
it when there was no such officer. Omnia prcesumuntur rite 
actu. I find too that one writ is returned by a gentlemen who 
calls himself coroner of Carroll county, and is so called by the 
justice who certifies his affidavits. I cannot presume that he 
would usurp the office. So far then as the direction of the writ 
18 concerned, I must presume and do presume that it is correct, 
and that it is properly directed to the coroner. 

But the statute does not require the process to be directed to 
any officer, if it be duly served and good in other respects. No 
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exception is alledged to tteae writs, except in regard to the di- 
rection. " In other respects" they are good. If properly ser- 
ved, or rather if they appear to be properly served, there is an 
end to the question ; for by the very words of one oif the sec- 
tions quoted by the plaintiffs counsel, no defect in the writ or 
return can be enquired into, except by plea in abatement. There 
is a difference, not unimportant in the phraseology of two of 
these sections. The 2nd section of chap. 170 uses the words 
" duly served :" in the 18th sec. of chap. 171, the word " duly'* 
is dropped, and it is suflScient if the writ " appear to have been 
served.*' If, then, the process appear to have been served, or 
at any rate has been duly served, this motion must fall. Do 
these writs appear to have been so served? I think they do 
appear to have been duly served. It is true that the sections 
of chap. 49, cited by the defendant's counsel, provide that in a 
case where it is unfit for a sheriff to execute process, (as in this 
instance) it shall be executed by a coroner or constable as the 
case may be. But I think this language is only directory,, not 
mandatory ; and that the provision is overruled by the 6th sec. 
of chap. 170, which enacts that ^^any summons" may be served 
as a notice is directed under a preceding chapter. It is clear 
that the notice may be served by any person who will verify the 
service by affidavit ; and I. hold that the same provision applies 
to a summons to commence any action. 

Thinking then that the process is properly directed, and has 
been duly served, I must overrule the motion, and direct the or- 
der for an enquiry of damages to be executed, unless the defen- 
dants will "plead to issue." 

The defendants then pleaded " conditions performed," and 
juries being waived, the whole matter was tried by the court, and 
the plaintiffs had judgment for their demands. 



MARRIED WOMAN. SEPARATE ESTATE. STATUTE OF LIMI- 
TATION. 

Vaughan v. Walker. 6 Ir. Ch. Rep., 471. 

It was held in this case by Lord Chancellor of Ireland, that 
the liability of a married woman having separate estate for a 
debt, which would be a simple contract debt in the case of a 
person sui Juris, is not barred by the lapse of six years from the 
accruing of the cause of action, inasmuch as it is a charge enforce- 
able in equity upon the separate property. 
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" Upon this subject," said his Lordship, " there is little if any 
authority, except one case of very early da1;e, which however 
turned, as nearly as I can collect from the report, upon the very 
point in question ; and which, se far as I can discover, remains 
unreversed and unqualified by any subsequent decisions or ex- 
pressions of opinion. I think, therefore, that if there be not 
something in it opposed to the law which has been latterly adop- 
ted, it must be taken as a decision binding , upon the Court, un- 
less, re versed by some higher tribunal. ThiBit case is Norton v. 
Turville (2 P. Wms., 144), where a married lady having separate 
estate borrowed money and gave a bond. [The bond, qiia bond, 
was absolutely void in point of law, an^ gave no effect to the 
debt beyond any other engagement : therefore it was substan- 
tially a simple contract debt ; and it Was held that, although six 
years had passed, the demtod was not barred. The phraseology 
of the judgment of the Masler of the Bolls, as reported, is not 
very clear, and it may be supposed to point to facts which are 
not mentioned ; but he says :— 

" * In this case, all the trust estate of i\Lefeme coverte was a 
trust estate for the payment of debts ; and a trust is not within 
the statute of limitations.' I admit that expression to be so far 
a qualification of the general proposition, that it may be read 
as having beeii applied to the facts of that particular case alone, 
and a3 looking on the execution of the bond as the execution of 
an authority to change the separate estate, and deciding that 
the separate estate thus became effected with a trust for the pay- 
ment of debts contracted under that authority ; so that the cred- 
itor would have a right to have his demand paid out of the sep!^- 
rate estate, notwithstanding any lapse of tim^. The Expressions 
certainly may refer to facts not given in the report, but also 
they may well enough refer dimply to the facts as stated ; and I 
may therefore tal^e it that, as the law then stood, the bar of the 
statute did not apply to simple contract debts which were paya- 
ble out of such estate. 

" Since that decision, however, views respecting the wife's 
separate estate, which were not then so well established, have 
become fully settled. It is . now held that the charge of debts 
on the separate state of a married woman is ngt to be considered 
as if it were accomplished by the exercise of a poi^r ; but that 
it flows from the nature of the estate, and is part of the capabil- 
ity which the Court confers upon a married woman^in respect of 
her separate estate, as to which she is to be considered in most 
respects as de facto a feme sole, so as to have the power of re- 
taining an attorney for purposes relating to it, and of his thereby 
acquiring rights to be enforced against it :" and after referring 
to the cases of Murray v. Barlee (3 My. & K., 209), Hulme v. 
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Tenant (IBro. OC, 16), Owens v. Dickenson (Or. &PL, 48), 
and Vatighan v. Vanderstegen (2 Drew. 163), his Lordship 
added : — " Those which are the more modem news do not ap- 
pear to me at all to vary the nature of the case with respect to 
the Statute of Limitations; and as there is that decision in 
Peere Williams on this point, which has not ever since been re- 
versed or qualified, and as no exception has been taken to it by 
any subsequent judge, I must at present abide by the old doc- 
trine, and decree that the demand may be enforced as an equi- 
table incumbrance on the separate estate, notwithstanding the 
lapse of time, and although if this had been an ordinary con- 
tract it must ha^e been barred." 



MARRIED WOMEN, tc. 

Page t^. Soper. 11 Hare, 32L 

Married Wman — Consols settled to Tier Saparate Use for Life, vOh power to 
IHspose of by WiU'-absoluiely UniUledto-^Bulwer v. Jay, 3 My. and K, 
l^-^Disapproved of 

A sum of t;onsols was settled to the sepai;ate use of a married 
woman for her life, and, after her decease, upon trust. for such 
person as she should by will appoint, and in default of appoint- 
ment, for her executors and administrators. Upon the death of 
her husband she applied forti transfer of the funds to herself and 
her assignees, offering to release her power of appointment. It 
was held by Sir W. Page Wood, V. C, who made the order asked 
for, that she was absolutely entitled to the trust fonds. ^' My , 
only reason," said his Honor, "for deferring my judgment was, 
that I had a recollection of a case in which a gift to the execu- 
tors^ and administrators of a person has bc^n held to be equiva- 
lent to a gift to the next of kin of that person. The case I 
allude to is that of Bulwer v. Jay (4 Sim.-, 48, 3 My. and K., 
197). That case has, to say the least, been disapproved of by 
Loi-d Cottenham, who, in Daniel v. Dudley (1 Ph., 1, 7), says 
that the ease of Bulwer v. Jay stands alone. I think, upon the 
whole, the case of Devall v. Dickens (9 Jur., 550), being before 
the same judge (Sir J. Wigram, V.C.), as Holloway v. Clarkson 
(2 Hare, 521), whose attention was called to the point, and the 
authority never having been the subject of appeal, I may follow 
it, and make the order asked by this claim." 
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Tbe Editor received about the beginning of the year, a sobecriptioa of 
five dollars from a gentleman for another and gaVe bis receipt therefor, the 
memoraodam containing tbe name has been lost We would be glad if 
the person who paid, or for whom tbe money was paid, will send us tbe 
name in order that it may be credited. 

It wiU be seen that the war of *' the lien of OieJL/a.*' is still waging in 
our columns and with increasing violence. We must commend it to our 
contributors on this agitating question, not to let their angry passions rise. 
Tbe summer time is coming, and nothing so much conduces to the effect of 
an argument as coolness. BrcTity, we also commend, as one of the cardi- 
nal virtues of a correspondent. 
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An Analytical Digbst of thi Laws of th> Unitbd States, front Ike 
adaption of the CorutUution io the end of the Thiriy'ffnaih Congress, — 
1789^1857. By Fridbrick C. Brightly, Esq. of the Philadelphia 
Bar. K.ay k Brothers, Philadelphia, publishers. 

We are much indebted to Messrs. Kay A Brothers for the work we notice. 
Heretofore there never has been an accurate, reliable and accessible digest 
of tbe United States laws and tbe authorities which have construed them. 
Mr. Brightly has secured the thanks of Uie profession by satisfying tbia 
want 

We have bad frequent occasion to examine the pages of the Digest since 
its reception and unito our fullest meed of commendation, with that of our 
associates of the Bar, who speak of it in torms of high praise as an indis- 
pensable addition to the library of the practitioner. We need not speak 
of the necessity which now exists for Digests in all the branches of the 
law.' Reports follow each other with marvellous fecundity, and constitution^B 
and laws are made and unmade daily. It would be beyond human capor 
city] to begin to keep up with them except through tbe means of 
Digests. They are absolutely necessary, in order to enable us to pick 
from tbe confused mass the tools with which to work. Mr. Brightly has 
performed his duty laboriously and well. His Digest is not only analyti- 
cal, but the subjects are arranged alphabetically and annotated quito 
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fully with decisioha of the State and Federal Courts. From the faTor 
with which the book has met at the hands of the bar, we infer a heavy sale 
by the enterprising publishers. 

Heports of Cases, Argued and Determined in the Court of Common Pfeas 
for the City and County of New York, with Notes, ReferenceSf and an 
Index. By E. Delafield Smith, Couneellor at Law. Vol. 3* New 
York : Lewis & Blood, Law 3)ookseller8 and Publishers, No. 84 Nassau 
St. 

In commending the volume of Reports before us, which we have exam- 
ined with some care, it is proper to premise that the cases reported are 
selected from the general term decisions of the Court of Common Pleas 
of the great commercial and trading emporium of New York. 

It may be of interest to our readers to know what this court is and what 
is its jurisdiction. With a few limitations the New York Common Pleas, 
as a court of civil jurisdiction, is placed upon a parallel with the Supreme 
Court of the State, and has a jurisdiction both original and appellate. Its 
decisions are by law authoritative, in the Marine Court and in the District 
Courts. 
^ In the changes made by the Constitution of 1846 and the ensuing legis- 
lation, all tb6 "Courts of Common Pleas throughout the State of New York 
were abolished except the ancient tribunal of that name in the city of New 
York, which was continued as a commercial necessity. 

So vast and multifarious are the bueiness operations in a community like 
New York, and such are the variety and number of the questions continu- 
ally arising. before such a tribuival that the practitioner will find, by an ezr 
amination of the Reports, frequently recurring cases of interest and value 
in pleading and practice. Especially are the Reports valuable to the com- 
mercial lawyer. Almost every conceivable variety of question upon con- 
tract has to be decided ; and although the abiounts contested are frequently 
not large, the decisions are prepared with a care and ability which seems 
to be entirely regardless of the sums involved. Inasmuch, therefore, as 
the decisions of this court are subjects of appeal only to the highest tribu- 
nal in the State, namely, the Court of Appeals, where they are seldom 
carried, because of want of jurisdiction, the profession are compelled to 
Tesort to the decisions of this and other courts like it, having original and 
appellate jurisdiction. 

Our examination of the work has enabled us to say that the decisions 
reported have been carefully selected, are valuable and interesting besides 
being in many cases novel, and that the index to the work — a most impor- 
tant and material part — is far better arrayed for convenience than most we 
have seen. 
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LIMITATIONS ON FAILURE OF ISSUE. 

We believe it is very geDeinlly-Buppoeed, that ia tto case arising upon a 
deed made, or apon a will of a testator who has died, since the let of 
Jaooaryj 1820, can a serioas question occur about the validity of a limitor 
tioD over, dependent on the failare of issue of the first taker. Because 
every such limitation must be plainly valid or plainly void, in consequence 
of the statutory provision which took effect on that day. This, however, 
seems to us a mistake. Indeed, we should not hesitate to speak more posi- 
tively, were it not for the deference we entertain towards an author, whose 
general merit entitles him to the important influence he does unquestion- 
ably wield over professional opinion in this State.* The provision alluded 
to, 1 R. C, 1819, p. 369, ch. 99 { 26, since re-enacted, in almost the same 
words and to precisely the same effect, (Y. C, 1849, p. 501, ch. 116, 210,) 
and which we quote in its revised form, is as follows: *' Every limitation 
in any deed or will, contingent upon the dying of any person, toithout heim 
or heirs of the body, or issue, or issue of the body, or children oir offspring^ 
or descendant, or other relative, shall be construed to take effect wJien such 
person shall dif not having such heir, or issue, or child, or offspring, or 
descendant or other relative, as the case may be, living at the time of hia 
death, or born to him witliin ten months thereafter, unless the intention of 
such limitation be otherwise plainly declared on the face of the deed or 
will creating it.'' So that clearly^ we think, the statute does not apply 
where either the limitation over is not '*upon the dying of any person 
tw/Aott/" issue, but ''far %oani/* or "in default," or " <m failure'* of issue 

* Judge Loraax, in commenting on the statute in question says : (2, Lpm. 
Ex'ors, 2nd Ed., p. 138,) "the consequence of this act is, that the donee, to 
whom chatties have been given, with a limitation over, upon the /aUure of 
his issue, to another, will no longer take the absolute interest, but in the event 
of failure of issue at his deaths the limitation over will take effeoti" And 
again be says, (3 Lorn. Dig., 2nd Ed., p. 437,) *<the English authorities, as to 
the construction of limitations' depending upon a failure of issue, will there. 
fore soon become entirely obsolete, in tlris State." The contrary of both theses 
propositions -appears to us, at the least arguable, and, we think, maintainable. 
13 
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of fiuch person; (limitations very common in the reported cases, as may be 
*een in 2 Jarm. Wills 367—372, 379, 384—387; 3 Lorn. Dig., 2nd Ed., 
302—305, 417—419; and of which examples are furnished in Brookes \, 
Taylor, Jee v. Audley, and Henry v. Feldcr, cited hereafter,)— or it is upon 
a "dying without issue," but the intention is plain to make it depend on a 
failure of issue, not at the death of the person indicated, or the end of a 
superadded period of gestation, but afterwards; (as in the Anonyniovs cjxsq 
from Dyer, to be considered hereafler.) And therefore, in every case of a 
limitation over, upon a contingency of this nature, in a deed made or will 
consummated by the testator's death, since 1st January, 1820, there may 
be two questions, unless a negative answer to one of them shall preclude 
the other. First, whether the failure of issue contemplated is not tied up 
to the death of the progenitor or the termination of such ten months 
period, but may take place afterwards; a question influenced by the statutes, 
in some cases only, not in all — and secondly: whether (if so) the limi- 
tation over may not be nevertheless valid. 

The latter of these questions is discussed, among others, in the sub- 
joined paper, more fully than we have been able to find it elsewhere. For 
that reason partly, and partly because the cases are (as we are informed) 
numerous, which arer yet arising under the old law, from the deaths hap. 
pening about this time, of first takers .under limitations governed by that 
law, we lay the whole of it, though somewhat lengthy, before our readers. 
It is the substance of an argument delivered by Wic. Green, Esq., in a case 
lately pending before the Supreme Court of Appeals of Virginia. 

Roberts' Adm'r v. Petty' s Adm'r et aU. 

Roger Abbott, by will dated and recorded in 1809, gave to 
his daughter Susanna, then the wife of John Roberts, two 
female slaves named Nancy and Fanny, " to her and her heirs 
forever;" and, after giving other slaves, in like manner, to each 
of three other children named, directed that the residue of hig 
personal estate (after deducting a provision made for his wife) 
should be divided among his six other children named and the 
four first mentioned, in such manner as to make them all equal, 
including the several bequests aforesaid, and that all his real 
estate should be sold and the proceeds divided in like manner : 
After which comes a clause of the will in these words, — " Ninth- 
ly, it is my will and desire, that, should either of my said ten 
cMldren die without issue, then the part of my estate bequeathed 
to them shall be equally divided between them that are living." 
In 1353, Susanna Roberts, who meanwhile had become Mrs. 
Fitzhugh, died, without ever having had issue; leaving two of 
her father's children named in his will surviving her : And a ques- 
tion is raised, whether they became, upon that event, entitled to 
the share which was bequeathed to her of the testator's estate. 
There are three diflFerent senses of the phrase " die without 
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issue." The first imports an indefinite failure of issue ; the 
second, a failure at the death of person referred to ; the third, 
an extinction subseqicently within a limited period. The first is 
called the legal signification, (I speak as at the time when the 
will in this case takes efiect) because, in the absence of every 
circumstance and expression affording adequate indication of a 
different meaning, it will prevail ; the second, acknowledged on 
all hands to be the natural signification, for which reason more 
recently statutes have been enacted in Eng^iand (1 Steph. Comm. 
662-3) as well as in Virginia and several of our sister states 
(4 Kent Comm. 279-80) to make it the legal signification, will 
ordinarily be adopted where the first is displaced ; alid the third, 
which may be called the special^ will be admitted wherever it 
appears sufficiently, that the testator designed it. A bequest 
after a dying without issue, in the fir%t sense, is always void; in 
the second, is always valid ; and in the third, is either valid or 
void, accordingly as the allowed limits of executory bequest, — to 
wit, a life or lives in being at the death of the testator, (4 Ves. 
227, Thellusson v. Woodford; 11 Ves. 112; 4 Bos. & Pul. 
385, S. C. ;) and either the minority of any child in esBe when 
the longest of such lives terminates, 7 Durnf. & E. 100, (1st 
Americ. edit. 96,) Long v. Blackall; 3 Ves. 486, S. C; Butl. 
Fearne 434, note I ;) or an absolute term of twenty-one years 
after the termination of such longest life, (10 Bingh. 140^ Ca- 
dell V. Palmer; 3 Moore & Sc. 671; 1 CI. & Fin. 672, S. (7- ; 
- Sugd. Prop. 313-1 24 ;) — do, or no not, embrace the period with-, 
in which, in order to raise the contingency provided for in the 
limitation over, , the failure of issue must happen. This last 
proposition, which alone of all that have been advanced \% de- 
bateable, not only seems to be sufficiently plain upon principle, 
and to result necessarily from the reason as well as the terms of 
the rule against perpetuities (1 Jarm. Pow. Dev. 388, note 1 ; 1 
Jarm. WiUs 219-223 ; gmith on Exec. Inter. 391 ; Keyes on 
Chatt. 136-137,) but is also sustained by authority. 

A bequest to A. and the heirs of his body^ and, if he die 
without issue, living B., then to B., (Salk. 225, Lamb v. Archer; 
Skinn. 340 ; 1 Eq. Abr. 193, S. 0. ; Butl. Fearne 470 ;J or to 
C, (Carth. 266, Lamb v. Archer; Comb. 208, S. C; 2 Jarm. 
Wills 506 ;) is clearly a good executory bequest, in the one cise 
to B., and in the other to C. So a bequest over, upon the 
death of A. without issue, to B. for life, (3 Atk. 449, Trafford. 
V. Boehm; 1 Durnf, & E. 593, Doe v. Lyde; 7 Durnf. & Ei, 
589, Roe v. Jeffery : 17 Ves. 482-483, Barlow v. SaUer ; 2 
Rop. Leg. 4th edit. 1550.1651 ; 2 Brest. 4bstr. 162 ; 2 Call, 
316, Higgenbotham v. Bucker ; 336, Pleasants v. Pleasants ; 
2Munf. 491, Boyall v. Bppes; 3 Lom. Dig. 1st edit. 296, 
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304 ;) or during widowhood, (2 Harr. & J. 356, Drury v. O-race;) 
provided such estates only, for life or during widowhood, and 
to persons m esse, bes given over, (1 Barn. & Adol. 318, JDoe v. 
Owens; 1 Ad. A; Ell. 660, Doev.JEwart; 34 Engl. C. L. Rep. 
199, S. C. ; 8 Sim. 22, Simmons v. Simmons;) is good. And so 
toe is a bequest, which is similarly contingent, of an interest or 
estate, however ample, in property that from its nature cannot 
endure be^yon^> Uife or lives in being and twenty-one years 
afterwards, — such as slaves already bom, and whose future in- 
crease are not included in the bequest, either from the character 
of its terms, (2 Munf. 479, Boyall v. JEppes ; Leigh 835 Griffith 
V. Thomson; 3 Lom. Dig. 1st edit. 306 ; see 4 Ired. Eq. Rep. 
258, Bowers v. Matthews;) or from the sex of the slaves 6 GiU. 
& J. 232, Bisco V. Bisco ; (4 Desaus. 318, Dunbar v. Dunbar ; 
see TMurph. 42, Matthews* s adm'r v. Daniel, and the Repor- 
ter's note to it ;*) — or such as a lease for years determinable 
upon the dropping of lives which are in being, (2 P. Wms. 676- 
677, King v. Cotton ;^\xth Fearne 489; 2 Prest. Abstr. 162- 
168: ;) or a kase for such lives, (3 Bro. P. C. 2nd edit. 50, Wast- 



* In Henry v. Felder^ H McCord's Chanc. Rep. 323-343, the question arose 
upon a bequest, in these words : " I give and bequeath to £. C. a negro girl 
named Dinah, to be to her and the Ijeirs of her body lawfully begotten, for- 
ever, but on failure of issue, to go to the eldest child of my daughter, N. C." 
Chancellor Thompson held the limitation over to be void, and his decree was 
affirmed (no doubt rightly) upon the ground that though the property was of a 
perishable nature, as had been argued with reference to Kdly v. Fowler ^ Wil. 
298, Butl. Fearne, 482—484 ; yet it was also of a productive nature, and there 
might be an increase of it which would keep pace with the heirs of the 
body of the first taker. "But (said Colcock, J. delivering the judgment of the 
appellate court,) suppose the property given had been a man^ yet he might 
have liyed for a longer time than a- life or lives in being and twenty one 
years ;" (2 McCord's Chanc. Rep. 342,) from which it may be gathered to have 
been his opinion (if not that of the whole court,) that in such case also, the 
limitation over would have been void. Does not this seem very much like 
saying that a " man" may outlive himself more than twenty-one years 1 

If a will, in^fhe very same words, only substituting " boy named Daniel" 
for "girl named Dinah," were this day made in Virginia, we think it would 
raise the- question of the validity of the limitation over, with precisely the 
same effect as upon such a will of a testator who had died before 1st Janu- 
ary, 1820; and that qu'estion would depend upon two points. 1st. Whether 
the decision in Royal v. EppeSy sustained in the manner it has been by the 
judicial and other opinions above referred to^ should be followed against this 
Hetum of Colcock, J. — and 2nd, whether "the failure of issue," being under- 
stood (as it seems to us that it must be) in the special sense above explained, 
would or would not invalidate the limitation upon it» This latter is the point 
principally discussed by Mr. Green. 
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ney9 v. Chappell; 3 P. Wms. 262, Law v. Butran; 1 Prest, 
Abstr. 437-438, Mogg v. Mogg ; 2 Prest. Abstr. 1C2-163, 
5. (7. ; Prior on Issue 103 ;) even with a superadded term twenty- 
one years after the expiration of them, (2 Prest. Abstr. 162-163 ; 
Batl. Fearne 500 note e ;) at any rate, if there exist not in the 
case any tenant-right of renewal. Band. Perp. 157 ; Smith on 
Execat. Inter. 395-396. In these cases, and in others like them 
which will be mentioned hereafter, it has been doubted, (see 1 
Jarm. Pow. Dev. 188, note 2 ; 1 Bail. Eq. Bep. 42, Bep's note to 
Stevens v. Paterson;) whether what is called the natural, or what 
I have called the special, sense of the phrase in question should 
be adopted. On this point opinions have been divided ; it being 
thought, — on the one hand, that as the legal sense (of an in- 
definite failure of issue) was displaced, and thus an opening 
made for admitting the natural sense (of a failure at the death 
of the person referred to), the latter, because it is the natural 
sense, should be taken to have been the meaning of the testa- 
tor, (Cro. Jac. 591, Fells v. Brown; Wilm. 306, 312, 321, 
Keily v. Fowler ; 1 Durnf. & E. 597, S. 0. cited ; 7 Durnf. & 
E. 596, Eoe v, Jeff erg ; 1 East 263, Wood v. Baron; 2 Harr. 
& J . 259, Ih^rg v. Grace ; 2 Munf. 491 j Royall v. Fppes ; 1 
Johns. Bep. 449-450, 452, Fosdick v. Cornell ; 10 Johns. Bep. 
17, Moffatfs ex'ors v. Strong ; 2 Murph, S3, Ben v. Fendleton; 
1 Ired. 567, Fortescue v. Satterthwaite ; 17 Alab. Bep. 62, 
Williams v. Q-raves ; 3 B. Monr. 487, Sart. v. Thompson's 
admW ; 8 B. Monr. 618-9, Behoe v. Lowen;) — on the other hand, 
that as the limit within which, according to terms of the bequest 
over, the failure of issue must happen, if at all so as to produce the 
contingency provided for in it,) contains room for a possible in- 
terval after the death of the person whose dying without issue is 
referred to, during which intervjil issue left by him at his death 
might afterwards become extinct, such subsequent and interim 
extinction should be taken to be within the compass of the con- 
tingency contemplated, (Prec. Chanc. 529, Nichollsy. Skinner; 
3 Atk. 449, Traford v. Boehm; Butl. Fearne 472-473 ; Prior 
on Issue 87 ; 5 Band. 277-278, Bells v. Qillespie'; 314, Brand- 
dus V. Turner; 1 Leigh 334, Q-rifflth v. Thomson;) — and 
perhaps no positive decission has ever been made respecting it, 
m a case that revolved any question as to the validity of a limi- 
tation over, after death of a first taker.* But if the courts, 

• There is a case of Crowder v. Stoney reported 3 Russ. 217, 7 Law Journ. 
Chanc. 93, and stated from Mss. Law Mag. 410, where a testator (according to 
the abbreviated but sufficiently accurate and full statement of the will in 2 
Jarm* Wills, 431,) "bequeathed stock to his executors in trust for A. for life, 
and after her decease to B. for life, and after the decease of the survivor, the 



198 LIMITATIONS ON FAILURE OF ISSUE. [J^lt, 

without in any ca.se determining that point, and, as seems to be 

stock was to be sold and the produce divided between the testator's nephew 
and four nieces, and in case of the decease of any of them, without lawful 
issue, before their respective shares should become due and payable, then the 
part or share of him, her or them, so dying without issue as aforesaid, to go 
to the survivor," — in the words of the will itself " go to and be equally divi- 
ded between and amongst the survivor and survivors of them, share and share 
alike." The testator died in 1787, and A. (the first taker for life) died in 
1823, having out-lived B^ and the nephew and all but one of the nieces of 
the testator ; whereupon several questions arose, as to the disposition then to 
be made of the stock or its produce. One of the nieces had died in July, 
1797, leaving an infant son. who died without issue in 1799 j and Lord Lynd- 
hurst, C. decided that she "took nothing under the will," and therefore disal- 
lowed the claim preferred by her personal representative. Nothing was 
claimed for any representative of her son. Then it became necessary to de- 
termine what should become of the share that would have been hers if she 
had out-lived A. and B. ; with reference to which it is to be noticed, that in 
August, 1797, between her death and that of her son, another of the nieces 
died, leaving children, who were still living ; nevertheless Lord Lyndhurst 
decided that the personal representative of this last mentioned niece took no 
part of that share, and this upon grounds which would have excluded also 
her issue, if any claim on their behalf had been preferred; namely that "the 
shares which became subject to the operation of the bequest to the survivor 
and survivors" "w^ere "divisible among such only of the five legatees as were 
living (jthat is survivifig in iheir ovm persons^) at the time when the events hap- 
pened, on which the shares were to go over respectively," to wit: not at the 
death' of any one of the five, if such one left issue that afterwards f tiled in 
the life times of A. and B., or before the death of the longest liver of them, 
but at the time of such subsequent failure. And on the same ground it -was 
held that the representative of the niece was entitled to no part of the shares 
that, had she lived long enough, would have belonged to another niece, who 
died without issue in 1802, though the posterity of the former was then and 
still living. And lastly. Lord Lyndhurst decided that the niece last mentioned, 
though she died sine prole during the life of A., yet became entitled to part of 
the share tliat was to have been that of the niece who died first, had she lived 
long enough, and that this portion of the fund belonged to her personal repre- 
sentative, and did not go over to the nephew and niece, who survived her, 
though what would have been her own original share if she had survived A., 
did. The. nephew died in 1805, leaving children, who were still living ; and 
no question was made but that his personal representative was entitled to 
precisely the same proportion of the fund as the niece, who at the death of 
A. was the sole survivor of the original legatees. This case was mentioned 
to the Court by Mr. Greeny but partly from his confidence in the other authori- 
ties cited, and partly from the manner in which the case is treated by the 
text-writers — Smith (on Execut. Inter.) and Keyes (Chatt. and On Realty,) 
who take no' notice of it at all — Lomax (Dig. 1st. edit. 255, n.; 2nd edit. 368, 
n.j and Lewis on Perpet. 341, n.) who mention it each, only once, and espe- 
cially Jarman (2 Jarm. Wills, 107-8 ; '431, 611-613, 617-618, 622, n., 735), he 
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the fact, — ^in many cases without even considering it, have held 
that the limitation over was {quacunque via) valid, it follows 
necessarily, that in their judgment, in the several cases hereto* 
fore put, though there were issue of A. living at the time of his 
death, yet, if such issue should afterwards fail in the lifetime of 
B., or before the death of the slaves or the termination of the 
lease, t^e limitation over would take effect, — supposing it should 
then be determined that such event, and not a failure of issue 
of A. at the time of his death, was the contingency provided 
for. Such a decision indeed, would seem to be the unavoidable 
consequence of the well settled doctrine, that an executory be- 
quest is good, if limited upon a dying without issue within the 
compass of twenty-one years after the death of ayiy named per- 
son in being. Butl. Fearne 470. 

Supposing this point established, there can bo no rational 
doubt concerning a proposition advanced by Jarman, (2 Jarm. 
Wills 448-449,) that if the ulterior bequest, which is to take 
effect on a failure of issue [whenever it happens,], be to per- 
sons [answering any particular description] who shall be living 
at the time, sach bequest is valid, provided 1. that it be con- 
fined to persons in esse at the death of the testator, and do not 
embrace an indefinite range of unborn beneficiaries, and 2. that 
the event, upon which such ulterior gift is to take effect, be the 
fact of the legatees' being alive, not merely at the death of the 
person whose failure of issue is referred to, but also when such 
issue, if he leaves any, shall afterwards fail. See 5 Rand. 812« 
Broaddus v. Turner, It was for their non-compliance with the 
first of these requisites, that the limitations over in Jee, v. And- 
ley, 1 Cox's Chanc. Cas. 824, (see ibid. 826 ; 1 Jarm. Wills 
256, note n ; 2 Meriv. 891, Leake v. Robinson ;) and in Camp- 
hell V. Harding, 2 Rus. k M. 890, (to be hereafter more fully 
noticed,) were void ; and that the limitation over in JDeane v. 
Hansford, 9 Leigh 253, (as explained by Judge Cabell, ibid. 
259-260,) would have been proper to be condemned, though it 
had not also laboured under the same fault as the limitations 
over^ in the cases next to be m^itioned, and though the deci- 
sions in those cases had never been disapproved. And it was 

did not even present it as an authority to his purpose. Yet on careful con- 
sideration, it will be found to be very material in regard to several points of 
the argument. The circumstance- which may distinguish it is, that the niece, 
who died first, it is said by the Lord Chancellor, " took nothing," yet in that 
case are those words to be understood, seeing that on Aer death, the niece who 
died in 1802 did " take," by reason of turvtving htr and did ktep^ at least a 
right, which vested in her personal representatives, to something, notwith- 
standing her own death occurred in the life time of A* 
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for the non*coinpliance of the limitations over in them with the 
second of these requisites, that the decisions in Timberlake v. 
Q-raves^ 6 Munf. 174 ; G-resham v. Gresham, ibid 187 ; James 
V. Mc WilUamSj ibid 301 ; and Didlake v Hooper, Gilm. 194, 
have been, in subsequent cases, (1 Leigh 335-336, Ghriffith v. 
Thomson ; 9 Leigh 256-2^9, JDeane v. Hamfordy) disapprov- 
ed, — and overruled, (8 Lorn. Dig. 1st edit. 307-308 ; 2 Lom. 
Ex*TS, 1st edit. 70 ; if they have>been overruled, which is per- 
haps doubtful 9 Leigh 257-8, 259. 260, 261, Deane v. Hans- 
ford ; 12 Gratt. 150-151, Moore v. Brooke, 

No limitation over in the form mentioned by Jarman, or to 
the same eflFect, and complying with both the conditions he 
states, has ever been held to be bad, — ^I mean, since the limits 
of executory bequest have been comprehensive enough to em- 
brace a life or lives in being other than that of the first taker ; 
but such limitations have^ in several instances, been held to be 
good. In one case, (1 Ired. 566, Fortescue v. Satterthwait ;) 
a testator bequeathed slaves and other property, severally, to 
each, respectively, of his three children, J., S., and N., and then 
proiJeeded as follows, — " in case either of said children should 
die without heir properly begotten, it is my wish that the prop- 
erty should be equally divided between the children then living, 
whether J., S., or N. ;*' and in another case, (3 B. Monr. 486, 
Hart V. Thompson's admW :) he directed all his estate real and 
personal to be divided amongst his nine children named, and 
then proceeded in these words, — " and if either of my said nine 
children should die without heirs of their body lawfully begot- 
ten, that their part so allotted and given them as aforesaid be 
equally divided amongst my other childien then living ;" ,and it 
was, in each case, held that the limitation over was valid. So 
where a testator having only personal estate bequeathed it all 
to his wife, adding, " and after my wife's decease, the same I 
give to my daughter, the wife of Mr. Taylor, and then after 
my daughter's decease to the fruit of her body, but for want of 
such issue or fruit, to my brothers and sisters then living ; and 
after them to their children, and the children of my brother 
Richard now deceased," and after the death of the wife and the 
daughter without issue living at the time of her death, a suit in 
chancery being brought against the husband of the latter, by 
all the testator's brothers and sisters, who were alive at the 
deaths of both the wife and the daughter, a case setting forth 
these facts was sent to the Court of living's Bench for its opin- 
ion upon the question " whether the subsequent limitations after 
the want of issue of the daughter's bodyj or any, and which of 
them are good, and to whom the said estate does belong,'* Lord 
Raymond, C. J., Page, J., Reynolds, J., afterwards Chief 
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Baron, certified their ananimons opinioa that ^' the subsequent 
limitations" were "good and that the estate in question" be- 
longed "to the plaintiflFs" and Lord King, C. decided accor- 
^gly> 8 Viner. 313, Brookes v. Taylor^ 2 Eq. Abr. 367 ; 
Mosely 188, S. C, cited from MSS., not quite accurately, Cas. 
Temp. Talb. 23, 24, 25, 26. And to the same effect (or, per- 
haps, in view of our Virginia decisions to be presently men- 
tioned, I should say still more strong) are very numerous deci- 
sions in the courts of our sister states, and of the United 
States, upon limitations over, whether of personal property or 
even of real, to the survivors or survivor, or surviving members 
or member, of a class composed of individuals in existence (18 
Johns. Rep. 382-383, Jackson y^ JBittiuffer ;) s,t the death of 
the testator. 2 Mass. Rep. 66, Richardson v. Noyes ; 1 
Conn. Rep. 36, Couch v. Gorham; 1 Johns. Rep. 440, Fos- 
dick V. Cornell; 10 Johns. Rep. 12, Moffat's executor v. 
Strong ; 16 Johns. Rep. 382, Anderson v. Jackson ; 20 Johns. 
Rep. 483, Lion v. Burtis; 2 Cowen 833, Wilkes v. Lion; 
6 Cowen 178, Jackson v. Thompson ; 4 Wend. 277, 
Jackson v. Christman; 23 Wend. 613, Cullenv. Doughty; 
10 Paige 140, Pond v. Bergh; S Sandf. Chanc. Rep. 466, 
Davisson v. De Freest ; 3 Barb. Chanc. Rep. 137, Lovett v. Bu- 
hid; 2 Halst. 363, Ben v. Wydendyk ; 3 Halst. 29, Den v. 
Schenk; 1 Spencer 6, Den v. Allaise ; 223, Seddell v. Wills ^ 
411, Howell V. Howell '; 4 Dev. & B. 438, Den v. Zollicoffer ; 
1 Ired. 677, Tteadgill v. Ingram; 3 Ired. 166, Skinner v. 
Lamh ; 4 Ired. 256, The State v. Norcombe ; 1 Ired. Eq. Rep. 
25, Chregory v. Beasley ; 1 Bail. Eq. Rep. 40, De Treville v. 
Mlis'; 42, IStevens v. Patterson ; 1 Hill's Eq. Rep. 154, Cor- 
des v. Ardrian ; 1 Richards Eq. Rep. 78, Terry v. Brunson ; 
6 Richards, 423, Nix v. Ray ; Georg. Decis. pt. 2. pag. 29, 
Mayer v. Wiltberger ; 17 Alab. Rep. 62, Williams v. Craves ; 
6 Yerger 369, Letvis v. Claiborne ; 8 B. Monr. 618-, Deboe v. 
Lowen; 12 Wheat. 15^^ Jackson t. Chew; 18 How. S^ C. Rep. 
202, Abbot V. Fssex Company ; 2 Curt. C. C. Rep. 126, S. C. 
True, we have in Virginia some reported cases, in which ap- 
parently it has been held, that such limitation over of real es- 
tate, and in one instance (8 Grat. 846, Nowlin v Win/ree,) of 
estate "both real and personal," to the survivors ( 2 Munf. 263, 
Sydnor v. Sydnor ;) or survivor, (6 Rand. 308, Broadus v. 
Timer ;) or surviving members, (5 Rand. 203, Bells v. Gilles- 
pie; 8 Grat. 346, Nowlin v. Winfree ;) of a designated class, 
was invalid as an executory devise or bel^uest. Whether in all 
these cases it was. really so held, is a pomt I need not agitate 
now, but. about which I may perhaps beg S} be heard in another 
case that is to come on hereafter* Assum'ing the decisions to 
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have been sucb, the divergence has proceeded from no difference 
of legal principle, but from a mere difference of verbal inter- 
pretation. In the courts of our sister states before mentioned, 
and of the United States, on the one hand, a survivor or survi- 
ving member of a class has been (in cases of this description) 
understood to be one who must be living, in his own person, at 
the happening of the failure of issue upon which the limitation 
over to him is predicated ; so that, even if such failure occur . 
at the death of the first taker, and therefore clearly within the 
allowed limits of executory bequest, yet the limitation over, 
though valid in its creation, fails for want of the contingency 
happening in which it was, by its own terms, to take place, un- 
less he be then alive ; and therefore, if he be then dead, nei- 
ther his issue, if he leave any then living, (3 Johns. Bep. 292 
JaclcBon V. JSlanahan ; 6 Cowen 178, Jackson v. Thompson; 
1 Ired. Eq. Rep. 25, Gregory v. Beasley ; 3 Ired. 156, Skin- 
ner V. Lamb ; 4 Ired. 256, The State v. Norcom ; 8 B. Monr. 
620, Deboe v. Lowen ; noy his personal, representative, (1 Ired. 
5n, Thread ff ill v. Ingram;) cslu take, in his place, what, had 
he lived, would have come to him; nor, in reference to this 
point, has it mattered whether the limitation over was to the 
person so described, simply, {Jackson v. Thompson ; Skinner 
V. Lamb ; The State v. Norcom ; Deboe v. Lotven ;) or forever, 
Gregory v. Beasley ; or to him and his heirs and assigns, 
Jackson v. Blanshan; Treadgill v. Ingram, In our courts, on 
the other hand, that expression has been (in the cases under 
consideration) understood to mean the same as the word " other,'* 
(6 Rand. 286, Bells v. Gillespie ; 314, Broaddus v. Turner ; 
see 1 Gratt. 305, arg. in Dickinson v. Hoomes; 3 Lom. Dig. 
2nd edit. 409, note 1 ; oif perhaps more exactly as describing 
onp who survives either in his own persoi^ or in a living pos- 
terity ; agreeably to what appeared to Jarman as its established 
signification in England, at the time of his publishing a supple- 
mental volume to Powell on Devises. 2 Jarm. Pow. Dev. 723. 
UndTerstood in either of those senses, such a limitation must 
violate one or the other of the two conditions before mentioned, 
and must therefore be bad. 

In the interval which has elapsed since Jarman's publication 
just BOW mentioned, the courts in England have evinced a strong 
determination of "adhering more rigidly to the literal meaning 
of the expression "survivor" or "surviving," (compare 2 Jarm. 
Wills 609 ei seq.) and the consequence is, that, whereas it was 
then doubtful, whether they would sustain a limitation over, 
even of personalty, after a dying without issue, to survivors, 
(1 P. Wms. 534, Hughes X. Sayer ; 2 Collyer 334, note a, S. C; 
Prec. Chanc. 528, Mchols y. Skinner; 2 Meriv. 135, S. C; 
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Butl. Fearne 481 ; 17 Ves. 479, Barlow v. Salter; 2 Meiiv. 
180, Mousey v. Hudson ;) it is now pretty Well settled that 
they will. 2 Myl. & K. 441, Ranelagh v. Ranelagh; 2 Gol- 
lyer 831, Turner v. Framvton. See especially the judgment 
in the case last mentioned, and compare 2 Jarm. Pow, Dev. 
589-90 ; 2 Jarm. Wills 447-48. And the late Chancellor Kent, 
who, in the case of Anderson v. Jackson, 16 Johns. Rep. 882, 
and in the earlier editions of his Commentaries, (lecture 60 :) 
had signalized himself as a champion of the rule which our 
courts seem to have adopted, in a late edition of that work, 
(vol. 4, p. 277, note a, 6th edit.) after citing some of tlie cases 
that have now been mentioned, says : " These last decisions 
seem to be sufficient to change the former rule, and that a limi- 
tation to the survivor may be good by way of executory de- 
vise.'' But at present I have no occasion to insist upon that; 
though were the law perfectly settled in that manner, it would 
be '^absolutely decisive in my favour, and therefore I will barely 
mention that no decision has ever been made to the contrary 
by this court, where the limitation over comprised nothing but 
personalty, while in such a case, our reports furnish several au- 
thorities, more or less strong, in my favor. Jeflfers. Rep. 5. 
Waddy v. Sturmdn; 2 Call 817, Higginhotham v. Rucher; 
4 Munf. 504, 607, 508-9, Garland v. Enos\ 6Munf. 455, Cor- 
die's admW v. Oordle's ex* or; 9 Leigh 257, Deane y. Hansford. 
All I need insist upon now is, that, the ground of the difTerence 
between the seeming (and, if you please, actual) course of deci- 
sion in our courts and in the courts elsewhere, in such cases, 
being that which has just been explained, — the cases of Sydnor 
V. Sydnor, Broaddv^ v. Turner, Bells v. Gillespie, and Nowlin 
V. Winfree do not, upon the point for which they have been 
cited, create any obstacle in my way ; while the host of autho- 
rities on the other side of that point, already cited, and which 
might easily have been enlarged, conclude a fortiori in my favor. 
In ouF case the limitation over is, in effect, the same as if it 
were couched in these words : " Should my daughter Susanna 
die without issue, then the part of my estate bequeathed to her 
shall be divided, equally, between them that are living of my 
other children aforesaid." When living? Manifestly "then 
living," in the language of the wills in Fortescue v. Saterth- 
waite and Hart v. Thompson's admW, before cited, that is to 
say, "at the time" when the division is directed to be made, 
which is upon Susanna's being dead without issue. Language 
could scarcely be more explicit, and neither argument nor au- 
thority can render the point materially plainer. Yet the case 
of Den V. Pendleton, 2 Murph. 82, may be cited ; where a testa- 
trix having given lands to each of her two sons, and then added. 
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"if either of my sonis dies leaving no heir lawfully begotten of 
his body, the living son shall be the lawful heir of all the 
land," — though the first words, if they had stood alone, would 
have imported an indefinite failure of issue, the subject matter 
being real estate, (2 Jarm. Wills 418^19: 26 Engl. L. &; E. 
Rep. 302, Bamford v. Chadwich; 14 Oomm. Bench Rep. 708, 
S. C. ;) — the limitation over was nevertheless held to be valid, 
as an executory devise, upon this reasoning: "The words, 'the 
living son shall be the lawful heir' mean the same as if she had 
devised the lands to Benjamin in fee, bnt in case he died with- 
out leaving heirs lawfully begotten of his body, living, or du- 
ring the life of, Thadeus, then Thadeus to be the lawfS heir."* 
The living son, — -the son that is living, — " them that are living." 
The parallel is complete. 

If it be said, that this case of Den y. PendletoUy and the cases 
before cited of Forteacue v. ^Satterthwaite^ Hart v. Thompson's 
adm^Vj and Brooks v Taylor^ and the numerous cases upon, lim- 
itations over to a survivor, or the like, (other than those in Vir- 
ginia,) proceed upon a construction of the words " die without 
issue*' in the natural sense, so as to tie up the failure of issue to 
death of the first taker ; I answer that then they ar,e authori- 
ties for construing the same words in the will of Koger Abbott 
in the same manner. If this be denied, and it be contended 
that those words in his will must be taken in the special sense, 
as importing an extinction of issue, subsequently to the death of 
the first taker, yet in the lifetime of some one or more of the 
other children of the testator; then, without abandoning my 
former position, I answer that, if this be so, still the position 
of Jc^rman (Jarmi. Wills 448-449,) which has been mentioned; 
sustained as it is by the authorities which have been icited to 
•support it, is applicable and conclusive. That the limitation 
over was intended to take efi'ect upon a dying without issue in 
the legal sense, that is to say, upon an absolutely indefinite fail- 
ure of issue, will not, I think, be pretended. 

* In 1814, three years afler the case of Den v. Pendleton was decided by 
the Supreme Court of North Carolina, that court held, in Jones v. SpeighVt heirs* 
Carol. Law Rep. 544„tliat the meaning, of the phrase, " die withont leaving 
issue.'' is the same in regard to real estate that it has always been taken to be 
in regard to personal, and that it imports as to both a failure of issue at the 
death and this has ever since been the settled doctrine, in that state, (1 Dev. & 
Batt. Eq. Rep., 466, Clapp v. Foglemany 4 Dev. and Batt. 440, 441, Zollicoffer 
V. Zollicoffer. But it certainly did not influence the decision in Den v. Pen- 
dleton ; for the reasoning upon which that decision is founded, as the same is 
reported, manifestly proceeded upon a tacit concession that the former (and 
which is the later) doctrine of the courts of England, is as then, still in force 
among them. 
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In the court below, the question was asked from the bench, 
what would have become of Mrs. Fitzhugh's share if she had 
outlived all the other children of the testator, and then had 
died without issue living at the time of her death. To which it 
was answered, and properly, that in such case, as there would 
be no person in existence to take under the limitation over, 
though the event had happened, in which it was appointed to take 
effect, supposing it to be predicated upon her dying without 
leaving issue then living, (see 10 Sim. 116-117, Leet v. Ran- 
doll; 21 Engl. L.* & E. Rep. 261, Widdicombe v. Muller ; 1 
Drewr. 443, S. O. ; 13 Gratt. 162, Baylor' % lessee v. J>ejar- 
nette ;) and as, supposing it to be predicated upon the extinction 
of her issue, then or afterwards in the lifetime of some one or 
more of the testator's other children named in his will, the hap- 
pening of the event in wliich it was appointed to take effect 
would have been rendered by the deaths of them all in her life- 
time, impossible ; so that quacunque via the limitation over, 
though good in its creation, would then have become abortive — 
such share would be her*s absolutely and indefeasibly, and to be 
disposed of accordiilgly. 2 Keen 690, Jackson v. Noble; 2 CoU- 
yer 124, Eaton v. Barker ; 11 Johns Rep. 337, Jackson v. 
Staats ; 4 Richards. Eq. Rep. 262, Lowry v. & Bryan ; 5 
Richards. Eq. Bep. 202, Perry v. Logan ; 1 Jarm. Wills 76.0- 
762,782-784; 2 Jarm'. Wills 711-712. From which it results, 
that, so soon as .she should have survived all her brothers and 
sisters, her share would have been disposable at her pleasure, 
and even any previous disposition of it would have then become 
forever afterwards valid. 6 HilFs N. Y. Rep. 611, Waldron v. 
Q-ianinL Consequently the free, unfettered alienation of any 
part of the testator's estate, could under no circumstances have 
been postponed, by reason of the limitation over in the ninth clause 
of his will, beyond the life of the longest liver of his children men- 
tioned in it. And therefore the limitation over is clearly within 
the allowed limits and good. See 2 P. Wms. 688, Stanley v. 
Leigh; 1 Sand. Us. k Tr. 4th edit. 196. 

It remains to give answers to some authorities, which (perhaps) 
may be pressed against me* 

1. The counsel in opposition to the limitation over, in the 
court below, relied much upon the case of Campbell x, Harding ; 
2 Russ. & M. 390. — That case has been already cited, and re- 
ferred to the proper ground of the decision ; which is stated, 
with admirable clearness, in the reported argument of counsel, 
(18 Cond. Engl. Chanc. Rep. 95-96,) thus : Here the gift over, 
if Caroline died without lawful issue, was to the testator's 
nephews and nieces living at the time, — living, that is, at the 
time of the failure of her lawful issue. That limitation was 
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certainly too remote, for, as it was descriptive of a class in terms 
large enough to include all after-born children of the testator's 
brothers and sisters, [3 Sim. 492, Balm v. Balm ; 1 Rop. Leg. 
4th edit. 45 et seq. ;] it would, if it were allowed to operate, 
suspend the time of vesting beyond the period of lives in being, 
and, possibly, also beyond a period of twenty-one years after- 
wards.* Jee V. Audleyy 1 Cox's Chanc. Cas. 324 ; Leake v. 
Bobinson : 2 Meriv. 363 ; Bull v. Pritchardj 1 Russ. 213 ; 
Palmer v. Solfordj 4 Russ. 403." And upon this impregnable 
ground Lord Brougham should have been, it is by no means 
certain that he was not, — content to base his decision. Jarman, 
in such matters a greater authority than he, (see 7 Law Mag. 
174-176, 348-378; 13 Law Mag. 278-280; 15 Law Mag. 146- 
149 ;) manifestly treats it as resting, — at any rate as capable 
of being properly rested, — upon none other. 2 Jarm. Wills 
865-366,448.449. 

So viewed, the case is altogether inapplicable. But it was 
insisted, that Lord Brougham, in his judgment, had laid no stress 
upon the consideration so prominently brought forward by the 
counsel, and that if the limitation over had been, in that case, 
as it is in this, to members of a class incapable of receiving an 
augmentation of its number after the death of the testator, his 
decision would have been still the same : for that he would have 
held the failure of issue to be then merely restricted within the 
life of the longest liver of the class, and not tipd up to the death 
of the first taker, which latter was expressly declared by him to 
be an indispensable requisite. 13 Cond. Engl. Chanc. Rep. 96. 
On the other hand, I submit, that from his asserting in the same 
judgment the validity of limitations over, for life, or of an estate 
held pur auter vie^ or to a. survivor, upon a dying without issue 
not confined otherwise within any limits, (13 Cond. Engl. Chanc. 
Rep. 98-99,) we have fair ground for inferring that in the case 
supposed, he would have considered the limitation over to be 
upon a failure of issue at the death of the first taker, and there- 
fore even upon his own view of the law vjtlid. And if in this I 
am sustained, it relieves us altogether of the case of Campbell 
V. Harding : If I am not then there is against me an opmion 
of Lord Brougham, not plainly declared, but conjectured at best, 
— delivered, if at all,, in a case which clearly did not call for it, 
—opposed irreconcilably to solemn decisions in at least four ca2:e8 
which have '^been cited, besides dicta to the same effect of Lord 
Kenyon, (1 Cox's Chanc. €as. 326, Jee v. Audley :*) and Sir 

•Lord Kenyon 's 'dtc^um, as K;porte<l, is in these words: "The words (of the 
will in. J<e v. Dudley) are (I give £1000 unto my niece Mary Hall, and the is- 
sue of her .body lawfully begotten and to be begotten and) iii default of said 
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Wm. Grant, (2 Meriv. 391, Leake v. Rohinson :) — and resting 
necessarily for its support upon an assumption, which neither 
principle nor authority sustains, and with which expressed opin- 
ions of Jarman, (1 Jarm. Wills 266, note n: 2 Jarm Willfe 448- 
449,) and Judge Green, (5 Rand. 312, Broaddtis v. Turner :) 
are in direct conflict. Moreover the ground of the assumption, 
as Lord Brougham himself explained it, is demonstrably falla- 
cious. 

The position is, that if personalty be bequeathed to one, and 
upon his dying without issu^ to another, the bequest over is void, 
if the failure of issue of the first taker be not tied up to the time 
of his death, " in cases of this description ;" by which ^ast words 

1 understand Lord Brougham to have m^ant to exclude execu- 
tory bequests upon a dying without issue that should live to 
attain the age of twenty-one years, or the like, (as to which 
see 1 Bro. C. C. 147, J^eath v. ffeath : Butl. Fearn. 434, note 
K: 3 Lorn. Dig. 1st edit. 281; 12 Leigh. 376, Wright v. Cohoon : 

2 Brokenb. 119, 128, Maxwell y. Call: 6 Humphr* 605, Booker 
V. Booker: 2 Rop. Leg. 4th edit. 1546 : and the ground of it is, 
thcit if the subject were realty, such a limitation over would 
create an implied estate tail in the first taker, and ^^ consequent- 
lify'' would give him in personalty " an absolute interest diacharg- 
ed of all limitations over.** 13 Cond. Engl. Chanc. Rep. 96. 

Now, though where personal property is given in a form of 
limitation, which if applied^o real estate, would create an estate 
tail, the donee takes an ownta^hip, which for want of some more 
apt designation has been calleos^an absolute interest,*' (2 Jann. 
Wills 489-491, 504, 506 : see Bntl. Fearne 463 ; 1 Leigh 420, 
Jiggetts v. Davis : 12 Gratt. 143-144, Moore v. Brooks :) and a 
bequest simply ulterior to such gift, limited in the manner of a 
remainder to take effect whenever the line of issue of the first 



issue, I give the said JBlOOO, to be equally divided between tlie daughter* then 
living of John Jee and Elizabeth his wife.' If it had been to daughters now 
living,' or ^who should (shall) be living at the time of my death,' it wouid 
have been very good," &c. As it stands, this dictum affirms a proposition 
which certainly Lord Kenyon would never have acknowledged for sound law. 
What he did mean, (as is manifest from the context,) and probably said, is 
this: "If it had been to the daughter then livirtg (of those *now living,' or -c.f 
those who shall be living at the time of my death') of John Jee and Elizabeth 
his wife," it would have been very good, &c. And accordingly tljought Jar- 
man in his edition of Pow. DeV. (1 Jarm. Pow. Dev. 238, Law Library edit., 
note 1.) imputes to Lord Kenyon, in effect, the doctrine of Timberlake v. Gravet, 
and our other cases of that class, by taking his dictum literally, as reported; 
yet, on the sober second thought, in his work on wills (Vol. 1, p. 256, n.,) he 
tacitly withdraws that imputation, and understands the dictufn, as it was mani. 
festly meant. 
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donee shall have run out is void ; yet this isnof in " consequence" 
of the fttCtj that, had the subject been realty, he would have 
had an estate tail ; but rather in spite of it, for a limitation af- 
ter an actual estate tail is in England, and was here ^^ afore- 
time," valid as a remainder.* In the case put, the limitation 
over is void, simply ^cause, like any other limitation over after 
an indefinite failure of issue, it violates the legal prohibition 
against perpetuities, (see 8 Gratt 348, Nowlin v. Winfree : 3 
Ire. Eq. Rep. 381, 384, Ferrand. v. Howard: 2 Brokenbr. 124, 
Maxwell v. Gall : 1 Steph. Oomm. 665 ; Butl Fearne 460-461 ;t) 
a liniitation over, framed so as not to violate that prohibition, is, 
though subsequent to such a gift, valid, — and in that case the 
prior donee does not take discharged of all limitations over." 
This has been settled by very many decisions upon the precise 
point, — ^in cases where the first gift was in the terms of an exr 
press estate tail (Carth. 266, Lamb v. Archer : Comb. 208 ; 
Skinn. 380 ; 1 Salk. 225, S. C. : 1 Eq. Abr. 193, Fletchers case: 
2 Atk. 647, Paine v. Stratton, cited and commented on by Lord 
Hardwicke ; 9 Ves. 397, Orooke v, De VandeB : 1 Madd. Rep* 
467, (1st Americ. edit. 253,) Lyon v. Mitchell : 1 Keen 486, 
Radford v^ Radford: 2 Call. 313, Higgenhotton v. Rucker: 
1 Bail. Eq. Rep. 48, Mazyk v. Vanderhur%t : 18 Alab. Rep. 
132, Flinn v. Davis :) — ^in cases where an estate tail in realty 
would have been created under the operation of the rule in Shel- 
ley's case, (2 Eden 203-204, Taylor v. Clarke : 2 Younge & 
Coll. C. C, 484, Jfan^eZZv. Grove: 24 Engl. L. &E. Rep. 276, 
Darley \> Martin : 13 Comm. Bench Rep. 683, 5, (7,: see 6 
Gratt, 27, Pryor v. Duncan : 3 Lom. Dig. 2nd edit. 435 ; 2 
Lom. Ex'rs, 2nd edit. 137 ;) — and in cases where such an estate 
in realty would.be created by implicsttion from the terms of the 
gift over, as where, after a gift to the first taker indefinitely, (3 
P. Wms. 258, Atkinson v. Hutchinson : 2 Ball & B. 435, Foley 
V. Irwin : 1 Dev. & B. Eq, Rep. 466, Olapp v. Fogleman : see 



* Tlie true doctrine is stated in 3 Lom. Dig. 1st £dit. 207, 8, last paragraph 
of § 26, § 29, and first and last paragraphs of § 30, the whole of which is ta- 
ken, with slight verbal modifications, not afiecting the sense, from Cruis, Dig. 
t;it. 38, ch. 19, §§ 8j 13, 14, 17; vol. 6, pp. 394-396, White's edit.; vol. 3, pp. 
478-481, Greenl. edit.; and also in Shepp. Touchst. 271, note I, Athert. edit. 

f " A term for years shall not be limited to create a perpetuity. And the trust 
of a term shall not be limited, nor the limitation allowed in «quity, further 
than the term may be limited by law. And therefore a limitation of the trust 
of a term, after the dying of any one, without issue, is void. As if the limi- 
tation be. to a man till B. (another man) dies without issue, and then to C, the 
4imitation to C. is void. Or W. A. and the heirs of his body, and afterwards 
tc^' Com. Dig. tit. Chancery, 4 G. 2. 
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1 Buss., 262, Green v. Wood ;) or to hitn and his heirs^ (2 
Durnf. k E. 720, O-oodtitle v. Pegden; 1 Call 838, DuAn t. 
Bray\ 3 Desauss, 256, Cudworth y. Thompson ;) there was a gift 
over, if he should die without leaying issue ; which in disposi- 
tions of realty, as has been before pointed out, is construed as 
importing an indefinite, but, in dispositions of personalty, a do- 
fiflite failure, of issue of the person referred to. 2 Jarm. 'Wills 
418-419. In the leading case of Forth v. Chapman^ 1 P. Wms. 
663, the limitation over did create an implied estate tail in. 
realty, and yet, from the difference of construction, the verj 
same wordd applied to personalty, disposed o£ in the very same 
clause, made a valid bequest over of it. — S. P.. 9 Vee.. 197, 
Orooke v. DevandeSj^ 3 raige 9, Raihbone v. Dychman ; t 
Desauss. 183, Bere%ford v. Elliott' % ex'oh ; see also 4 Maufo 
& S. 61, Dan%ey v. Griffith's; 26 Engl. L, & E. Rep. 808, 
Bamford v. Chadwich; 14 Comm. Bench Rep. 708, Sn 0. 
And divers other expressions there are, ^liioh have a like differ- 
ence of effect, when applied to realty, and when applied to per- 
sonalty, (compare 2 Jarm, Wills 420-464 ; and see Butl. Fearne 
471 et aeq. particularly p. 485, also 2 Mun. 490;) though 
never, perhaps, when applied in the same sentence to boidi. 
See 2 Vem. 324-326, Eoi^all v. JSppes; Richards v. jB<r- 
gavenny ; 1 Meriv. 271, Brouncker v. Bagot ; 19 Ves 674, 
S. C; Jacob 468, Genery y. Fitzgerald; 8 Sim. 22, Simmons 
V. SimmonSy 11 Cond. Engl. Chanc. Rep. 304, S, .0. ; 1 Leigh: 
339, Griffith v, Thomson. — Such in England, is (as it seems) 
the phrase of "surviving'!" or "survivor;" which there would 
probabl;^ create in realty an implied estate tail, with a remain- 
der, Cro. Jac. 695, Chadock v. Cowley ; Butl, Fearne 473, note 
Sj Itoe V, Scott ;^ would give in personalty " an absolute, inter- 
est," not " discnarged from," but subject to, an executory be- 
quest over, (2 Myl. k K. 441, Ranelagh v. Banelagh ; 2 Gol- 
lyer SSI, Turner y. Frampton ;^ and perhaps would operate in a 
> conjoint disposition of both, as it did here in the case of Nowlih 
V. JFt/f/ree, 8 Gra£. 346. 

Ho doubt, what Lord Brougham meant was this, — that where 
a limitation over, expressed in terms which have, whether applied 
to realty or to personalty, the same legal signification would cre- 
ate by implication an estate tail in the former, there such limi- 
tation over of the latter is, qtu>ad the contemplated beneficiaries 
of it, void ; and with that proposition none of the citees just now 
cited do, in terms, conflict. But, in order that it may not be 
nugatory for the purposes of the argument I am answering, it 
must be carried further, and must assert that .such limitation 
over of personalty is void, though limited upon a failure of issue 
of the first taker tied up, — not to the time of his death, for that 
14 
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would not create any implied estate tail in realty,) 1 Jarm. Wills 
490 ; 2 Bos. & P. 224, Doe v. Wetton ; 12 Lmgh 876, WHght 
Y. CohooTM ;)—h\it within a life or lives in being at the death of 
the testator, which, according to some dicta that are extant, 
would ; and loiih the proposition thus stated thb principle of 
all those cases is at war : For they prove that an executory be- 
quest upon a contingency not too remote is valid, though it be 
limited after another bequest of the same subject in such terms 
as would, were it realty, create in any manner dm estate tail in 
the first taker ; and this, even though there be no means of pre-^ 
venting the contingency being too remote, that is to say, upon 
an absolutely indefinite failure of issue, except by ptUtin/g UPON 
THE same words, Sometimes in the same sentence, a meaning 
in application to personalty^ different /row that which, wher- 
ever they are applied to realty , is affixed to them. If, agreeably 
to what seems to be the opinion of Judge Lomax, (3 Lom. Dig. 
1st edit. 209-210-211-282 ;) and as has been actually decided, 
in a case to be more fully noticed hereafter, (Dyer 864 a pi. 
33, Anon. ;) such a limitation over would not create an implied 
estate tail in realty, then it stands clear of even the doctrine of 
Lord Brougham, or the doctrine (if it be not his) which the ar- 
gument I am answering imputes to him. 

Upon principle, apart from all authority, what conceivable dif- 
ference can it make, in regard to limitations over of personalty, 
whether they be upon a failure of issue of the first taker, in any 
generation after him, or at any distance of ti^ne from his death, 
or upon any other imaginable contingent event, since, in no man- 
ner whatever, can, or ever could, his issue take in the one case 
any more or any otherwise than in the other ? In all cases the 
true question is only, whether the limitation over is, by its own 
terms, to fail altogether, unless the contingent event it depends 
upon, whatever that may be, shall happen within the limits alrea- 
dy described as to remoteness. See 1 Leigh 421, Jiggetts v. 
Davis. 

2. In the court below, the counsel on the same side (in oppo- 
sition to the limitation over) relied also much upon the case of 
Hope V. Taylor, 1 Burr. 268, reported better in 2 Ld. Keny. 9 ; 
chiefly from the manner of Judge Carr's introducing it into his 
opinion in Bells v. Q-illespie, 5 Rand. 278-279. But in that case, 
as was correctly remarked in Wilkes v. Lion, 2 Cowen 364, there 
was not,— and there could not be, — any question as to the effect 
of a devise over. An illiterate . testator had bequeathed pecu- 
niary legacies to several children Qf his sister, and to her hus- 
band, and devised real estate to some of her sons without any 
words of inheritance, giving to one of them nothing but real 
estate, and hi^d then added, according to Lord Eenyon's report, 
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'' if either of these persons die without issue, then their said 
legacies to be equally divided amongst them that survive ;" ac- 
cording to Burrow's, " if either of the persons before named 
die without issue lawfully begotten, then the said legacy shall 
be equally divided between them that are left alive." One 
of the devisees died, leaving a son, against whom the heir at 
law of the testator brought an ejectment, claiming to be entitled 
as a reversioner after an estate for life only devised to the 
father of the defendant ; and the only serious question in the 
case was, whether the word "legacies," according to the one re- 
port, or "legacy," according to the other, was applicable to the 
devise to him : For, if it was, (as to which, see 2 P. Wms, 186, 
Beckley v. Newland] 1 East. 37, note J, Williamson v. JBurst; 
1 Dougl. 40, Brady v. Cubitt; 5 Durnf. k E. 716, Hardacte 
V. Nash ; 3 Lorn. Dig. 1st edit. 155-160 ;) the counsel for the 
lessor of the plaintiff conceded, (1 Burr. 271,) and the court 
assumed, (ibid. ; 2 Lord Eeny. 12;) that the devicree took an es- 
tate tail. This latter point was not at all discussed or ex- 
plained. It seems, however. sufiSciently clear, that the implica- 
tion of an intention in favour of the issue, which enlarged into 
an estate tail what otherwise would have been only a life estate, 
(according to the rule of construction then settled, but now sub- 
verted, in England, 2 Jarm. Wills 170, 184 ;) could be neither 
strengthened nor weakened by considering the limitation over 
(out of which such implication arose) as either dependent upon, 
or independent of, the contingency that at the failure of such 
issue, perad venture long after the death of the first taker, there 
should "be left alive, "or "survive," some one or more of the 
other persons named in the will. That consideration would 
affect the character of the remainder, by making it either con^ 
tingent or vested ; but it could nowise affect the purpose of the 
testator, to postpone it till issue of the first taker should have 
become extinct, nor the legal consequence of that purpose, in 
producing an enlargement of the prior estate. 1 Jarm. Pow« 
Dev. 188, (Law. Libr. edit, 110,) note 2 ; 3 Call 354, 361, Tate 
V.' Tally, see 13 Grat. 294-295, Tinsley v. J(me%. If the de- 
vise to the first taker had been to him and his heirs, the state 
of the case would have been more relevant to Judge Carr's pur- 
pose in citing it ; for then there would have been room for 
mooting the point, whether, in view of the limitation over, the 
devisee had a fee simple subject to an executory devise, or an 
estate tail with a remainder grafted on it. Even then the point 
could have been only mooted ; for, whether his estate was a fee 
simple, or a fee tail, either way the want of title in the lessor ot 
the plaintiff would have been fatal. — ^And finally, had that ques- 
tion been presented under circumstances properly raising it, and 
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decided ; then, with reference to the unequivocal nature of the 
word " survivor," as understood at that time in England, espe- 
cially with regard to ^:eal estate, it might be material to enquire 
which of the two reports sets out correctly the very words of the 
will. Upon that point. Burrow's own report of the argument 
(1 Bur. 269,) affords evidence that Lord Kenyon's statement is 
the more accurate.* 

• See 32 Engl. L. & E. Rep. 675. Butt v. Thomai; 36 Engl. L. & E. Rop. 
571, 5. C, in the Exchequer Chamber, where the limitation over was to sur- 
vivors. In the fiflh London edition pf Burrow, there is a qtUBre, subjoined to 
tlie marginal abstractor Hope v. Taylor. Respecting that case there has been, 
.first and last, remarkable blundering. In 39 Engl. L. & E. Rep. 321, Windus 
V, Windus, Lord Cram worth, C, speaking of it (upon the point of construing 
"legacy" so as to mean **devise," saySvailer stating it from Burrow's report: 
"The question was whether the deviseec pok estates tail or estates in fee, and 
the court held that they all took estates tail, for that "legacy,'' by the context 
must refer to the devise of the real estate, for as to one of them, at least, there 
was nothing else it could refer to; and as to the others, it was impossible to 
suppose that it was meant to refer (only to so much as was personal estate, of 
what was given) to them, when you take into account that it was to go to them 
and the heirs of their body, and was to be settled, for life, with remain- 
der to their issue, when one of them (the sister's husband) took only five 
pounds." Now, 1st., no question at all was raised, whether the devisees took 
in tail or in fee. None such could arise, since the defendant was both h6ir in 
tail and heir general, of the particular devisee, whom he claimed under (as 
both reports of the case distinctly state. 1 Burr. 2fi9, 2 Lord Keny. 10) and 
therefore he mustsuccee(i if the will gave any descendible estate to his ances. 
tor; and in point of fact, it was argued by counsel and assumed by the court- 
without argument or dispute, that if the limitation over applied at all to the 
realty, the. will gave to the devisees an estate tail — what the plaintifi''s coun- 
fifel contended for being that the limitation over, did not so apply, and therefore, 
that the devisees took estates for life only. 2nd. None of the devises was to 
the devisee and the heirs of his body. 3rd. Nor was there any liirection to 
settle it at all, much less to settle for life, with remainder to issue. Had either 
of these features existed in the case, as to the particular devise in question, it 
would have been needless to inquire whether ''legacy," as used in the will, 
meant "devise;" as it would have been impossible to contend, that the defen- 
dant was not by force of sueh feature, entitled, either as heir of the body or 
remainderman. Indeed, we cannot but suspect some gross misreport of his 
lordship's expressions. And this leads us to remark that in Hope v. Taylor- 
Burrow reports Lord Mansfield to have said "it would not be a legal limita- 
tion, if confined to money," whereas the same dictum is reported by Lord Ken. 
yon, with manifestly more corredtness, as follows: "Apply this to the land, 
and' it will operate and pass an estate tail indefinite, to the respective devi- 
sees, -but if applied to the money, itwould be void, unless construed definitely 
And confined to dying without issue at the time of their respective deaths." 
And yet even this report does not perhaps represent accurately what fell from 
his.X«ordship upon this point. For in Burrow's report, it- appears further that 
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3. The case of Carter v. TyUr^ 1 Call 165, upon Judge 
Carr*8 exposition of it in Bells v. Qilleipiey 5 Rand. 280-2^*2, 
has an appearance of being adverse to me ; but an examination 
of the case itself shews, that it is not. — That the limitations to 
the first takers respectiveljr gave each of them an estate tail 
in the land devised to him, was on all hands agreed ; as appears 
not only from the report, but also from the declaration of Wick- 
ham, in a subsequent case, who was one of the counsel that ar- 
gued, it, " the case of Carter v. Tyler was not a case of con- 
struction,' but merely as to the effect of the Act upon an ac- 
knowledged entail." 3 Call 858, Tate v Tailt/. And ^o plain 
was the point taken to be, that no person concerned in the case^ 
either at the bar or on the bench, appears to have made any 
suggestions as to the ground on wfijch it was so. Judge Coal- 
ter, in Broaddus v. Turner, 5 Rand. 317, said that ^' the es- 
tates of the first takers were to them, and the heirs of theif 
bodies," so that '4t was a direct and express fee tail." In this 
statement respecting the words of the willj he was mistaken ; for 
the limitation was to each of the testator's sons ^' and his heirs 
lawfully begotten forever," — not saying "of his body;" but 
the effect of these ^ovA^perM, towards creating "a direct and 
express fee tail," was precisely the same. In favour of this 
proposition there are numerous clear and pointed authorities ; 
Moore 637, Church v. Wyat : Hargr. Co. Litt. 20 i, note 2 ; 
1 Thom. Co. Litt. 520, note 13, S. 0. from Hale's MSS. ; Com. 
Dig. tit. Devise, N. 5 ; 1 Ves. sen. 521, Barret v. Beckford : 3 
Binn. 374, HalVs leasee v. Vandergrift : 7 Taunt. 85 Nanfan 
V. Legh ; 2 Ch. Marsh. 107, S. C. : 7 Rep. 42 a, note A to 
Beresford's case, Fraser's edit. ; 2 Jarm. Wills 230 ; while I do 
not fiind, and the diligence of the counsel who argued the precise 
point in the two modern cases of HalVs lessee v. Vandergrift 
and Nanfan v Legh. did not produce, even so much as a dictum 
of any court, single judge, or text-^vriter against it.* And, with 

he said, in the same connection, "a different construction has sometimes been 
put upon tlie very same words, as applied to money and lands, in order to 
support the intent of the testator, as in *he case of Forth v. Chapman^ by Lord 
Macclesfield," 1 Burr. 272, 2 Lord Keny. 13. .From all which, put together, it 
seems infeurable, if any reliable inference can be drawn from dicta so loosely 
reported, that whatever was the precise form of the limitation over, in that 
case. Lord Mansfield thought, .jf he did not say, that it imported a definite 
failure of issue, if money was the subject matter, but an indefinite failure, if 
it was land. Perhaps, howiever, the pnly sound observation (in this view of 
the case) that can be made upon both the reports is, that they prove how little 
dependence in regard to nice points can be safely put upon any dicta not re- 
ported from the manuscript of the judge himself, who has uttered them. 

* In Moort ▼. Brooki, the point was mooted, 12 Grat. 143, but not decided. 
as its decision was unnecessary. 
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this key, the solution of the whole case is easy and simple. It 
establishes these conclusions, and these only : 1. That the limi- 
tations of the will gave to each of the first takers an estate 
tail, on some ground unexplained, but which ought to be taken 
to have been the most obvious, and that is the one just now 
stated; it is, however, immaterial to my present purpose, whether 
it was so held upon this ground, or upon that on which Sydnor 
V. Sydnor and BelU v. Gillespie were, and Broaadu% v. Turner 
may have been, decided: 2. That all subsequent limitations, 
therefore, were remainders, either vested or contingent; agree- 
ably to the rule in Purefoy v. Roger By 2 8aund« Kep. 388, re- 
peated since innumerable times, (very often by our own Judges, 
as in 6 Rand. 276, Belles v. Q-illespie : 319, Broaddus v. Tur- 
ner : 1 Leigh 402, 418, Jiggetts v. Davis; 4 Leigh 123, 
Thomason v. Andersons: 13 Grat. 166, Baylor's lessee v. 
Dejamette:) and never (advertently) departed from: 3. 
That as remainders, whether vested or contingent, they 
were barred by the statute which converted into fees sim- 
ple the estates tail that supported them : (see 13 Gratt. 298, 
Tinsley v. Jones ;) and 4. That what before the statute would 
have been a contingent remainder should not after it,«for the 
sake of evading this result, be- converted into an exeimtory de- 
vise, although it were so limited as that it would have been a 
good executory devise, if the preceding estate had been under 
the will, a fee simple. (S. P. 2 Comst. 366, Lott v. Wykoff: 
1 Barb.- S. C. Rep. 566, S. C.) Upon these grounds the lim- 
itation over, if both of the testator's sons should " die without 
issue lawfully begotten," in favour of his daughters " then 
living and their heirs forever," failed. But the special reason 
of its failure prevents the case being an authority against me ; 
while, on the other hand, a dictum of Judge Pendleton in it is 
an authority (of the grade of a dictum of his) in my favour. 
Judge Carr, in his comments upon the case, has pointed out, 6 
Rand. 281-282,) that *' then living" meant "living at the death 
of the sons without issue ;" and Washington in arguing it con- 
tended, that as this would have made a good executory devise, 
if the will had given to the first takers a fee simple, so it must 
have the same effect when the statute turned into a fee simple 
the estate tail the will gave them : Upon which Judge Pendle- 
ton made this remark, (1 Call 186 ;) " it only remains to con- 
sider Mr. Washington's great fort, that this devise may be sup- 
ported as an executory devise, consistent with William Ohampe's 
(who was one of the first takers] having a full and absolute fee 
sitnple under the Act : and if he could have proved this^ he 
WOULD have succeeded.*' 

4. In Broaddus v. Turner the devise to the testator's two 
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sons, who were the first takers, was in the terms of a fee sim- 
ple, ^^to them and their heirs forever;" and then the will pro- 
ceeded in these words, (5 Rand, 810 ;) ^^ But, in case either of 
my said sons should die without issue lawfully* begotten, then it 
is my desire the survivor should have the whole. But, if both 
my said sons should die without lawful issue, then it is my de- 
sire my said land be sold by my executors to the highest bidder, 
and the money arising therefrom be divided among my daugh- 
ters then livine ; and if, in case any of them should be dead 
and leave children, then in that case it is my desire that the 
children of the deceased have an equal share with those living, 
so that each child or their children have an equal part." De- 
tailed reasons for that which turned out to be the judgment of 
a majority of the court, were delivered by only one Judge ; who 
said, *' the terms of the will certainly do not make it a condi- 
tion, that there should be no issue of the sons living at their 
deaths, in order to give effect to the [ultimate] devise over. The 
sons might have died leaving issue surviving them, which might 
have failed in the lifetime of one of the executors, or of one or 
more of the daughters ; and in that event it was clearly the in- 
tention of the testator, that the devise over should take effect, 
[ — the special being here preferred to the natural signification 
of the words " die without issue." If it was the intention, that 
the limitation should not take effect btU upon the condition, that 
the issue of the sons should fail in the lifetime of the executors 
or of one or more of the daughters, it might be good as an ex- 
ecutory devise; being to take effect within a life or lives in be- 
ing. But I do not think that the will is susceptible of this con- 
struction.'' He then assigns his reasons for this opinion, and 
concludes that discussion thus : ^^ The testator intended, that 
whenever the issue of his sons failed, the children of his daugh- 
ters, if they [the daughters] were all dead, should succeed to 
the property, in the same proportions to which their mothers 
would have been entitled, if alive/* In which view of the will 
the limitation over was^ for the same fault as the limitations 
over in the cases before mentioned of Jee v. Audlet/y Campbell 
v. Harding J and Deane v. Hansford^ according to Judge Ga- 
belFs view of the last mentioned. " If, however,*' continues the 
opinion I have been quoting from, ^^ the ultimate limitation was 
to take effect, if at all, within a life or lives in being, and was 
therefore good as an executory devise," supposing it to be limited 
upon a fee simple ; " yet the estate given in terms to the sons 
[to them and their heirs forever] was reduced to a fee tail, by 
force of the express cross-remainders in fee limited to them. ' 
And upon this ground, under the rule in Purefuy v. Hogers, 
which he cites, and agreeably to the decision in Carter v. Tyler^ 
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Judge Green was of opinion that -.the ultimate limitation over, 
whatever might be its import, must at any rate be regarded as 
a remainder, and consequently be defeated by the statute. From 
Judge Carr*s brief reference ^to Carter v. Tyler and Sydnor v. 
Sydnor^ it seems probable that he rested his decision upon the 
latter ground. Judge Cabeirs concurrence was general. Judge 
Coalter dissented. Upon whichever of the two grounds the 
case was decided, it manifestly cannot be an authority against 
me; not if decided upon the ground last mentioned, for the 
same reasons that have been assigned in reference to the case of 
Carter v. Tyler: nor if decided upon the ground first mention- 
ed, because in our case the limitation over is to " them that are 
living" of persons already mentioned by naiiie in the will. And 
as I was able to claim the benefit of a dictum of Judge Pendle- 
ton in the case of Carter v. Tyler ^ so I may here claim the 
benefit of the opinion of Judge Green, who, in the case of 
Broaddus v. Turner^ manifestly thought that the limitation over 
would have been within the allowed limits of executory devise, 
if it had been confined to the testator's daughters, and had been 
in favour of such of them (only) as should be living when his 
posterity by his sons was extinct. 

6. Precisely similar observations are applicable to the case of 
Chriffith V. Thomson^ 1 Leigh, 321; where a ''limitation over af- 
ter a dying without heirs,^which appeared by the context to 
mean a dying without issue, — " to my father's brothers that are 
alive, and the heirs of those that are dead receiving no more 
among them than my father's brothers would have received had 
they been living," was explained in like manner. *' It is clear, — 
that the expression used in relation to the brothers of the testa- 
tor's father ' who are alive,' meant such as might be alive, upon 
the death without issue, of all those who were to take before 
them; and that this expression was intended, not to prescribe, 
as a condition upon which the limitation over was to take effect, 
that some one or more of them must be then alive, but the mode 
In which those aliye, if any^ and the descendants of those dead, 
or of ally if all were dead, should take." 1 Leigh 334. — In 
this case, it is true, Judge Carr used an expression (1 Leigh 
332) which, if construed without reference to the particular cir- 
cumstances before him, might indicate that he had conceived a 
notion similar to that opinion, or imputed opinion, of Lord 
Brougham, which I have already combatted. If such wasi the 
fact, he certainly had not the concurrence therein, of any of 
his associates; not of Judge Greeuj who explained his own views, 
In the same case, (1 Leigh 334, 386,) and as we have seen, in 
Broaddus v. Turner; nor of Judge Coalter, who dissented, 
even in the case last mentioned, and in that of j&^^fe v. Qilr 
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kapie : nor of Judges Cabell and Brooke, neither of 'whom sat 
in this case, but both of whom adhered to the last to the decisions in 
Timberlakc v. Grravea and the other cases of that class, — at least, 
Qever surrendered them. 9 Leigh 260-1, Deane v. Hansford. 

6. The obscure case of Kendall v. Eyre^ 1 Rand. 288 (where 
the marginal abstract omits almost the whole of four lines of 
the will, to be found on p. 200) was decided upon we know not 
what ground, but nevertheless appears sufficiently to be alto- 
gether inapplicable ; for the wordb " equally divided amongst 
all the others of my children, if they should be living," (pp. 
289-90,) relate not to any dying without issue, but to a prohib- 
ited sale of the property. Besides, even then, the division was 
not to be confined to such children of the testator as should be 
living when it happened, but was, in case of their deaths, to be 
extended to their lawful issue ^^so long as there'' should be 
"a child or grand-child to represent" them; which, if this 
limitation were upon a dying of any of the first takers, without 
issue, would bring the case within the principle of the case of 
Griffith V. Thomsonj as explained just above, and that of 
Broaddus v. Turner^ so far as those two are coineident ; it be- 
ing, as before noticed, the principle of Jee^ v. Audley and the 
other cases of that class. 

7- One other case there is in our reports, wherein the woi-ds 
"then living" occurred in a limitation over, I mean Jiggetts v. 
Dams, 1 Leigh 368-429 ; but that case, likewise, is distinguish- 
able from this. There the testator gave his whole estate, in 
moieties, to his wife and daugh er, with cross-remainders be- 
tween them, if either died without issue and with a limitation 
over, if both died without issue, of the property (which was al- 
together personalty,) that came by his wife, to her brothers and 
sisters, who might be then living, and of the balance of his es- 
tate to his brother John and to his heirs, if any ; with a further 
provision, that if his wife married again and had issue, (which 
event did happen,) the whole of the property that came by her 
should be hers absolutely : and the question in the cause being 
only in relation to the land devised, it was held that each of 
the first takers had an estate tail in a moiety with remainders 
dependant upon it, whicji, 'whether contingent or vested, were 
destroyed by the operation of the statute, as in the cases of 
Carter v. Tyler and Broaddus v. Turner. As to the words, in 
th*e contingent limitation to the wife's brothers and sisters, 
" who might be then living," it was held that they were inap- 
plicable to any limitation but that, {viz : of the personalty, 
Miich came by her,) consequently could not aflFect the limitation 
of the land, and this latter limitation, being to the testator's 
brothers, "or his heirs," or in default of such, to his half 
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brothers, did not tie up the contingency within the allowed lim- 
its of executory devise, (1 Leigh 404-6, "427, 429,) as it certainly 
could not, upon principles and authorities, which have been al- 
ready sufficiently set forth. Moreover, if the former and lat- 
ter of these limitations could be considered as making together 
but one in reference to denoting the contingency contemplated, 
then this very association made the contingency too remote, on 
the principles of not only Ji?e v. Audley and the other cases of 
that class, but also Barlow v. Satler^ 17 Vez. 479 and Leake v. 
Bobinson, 2 Mcriv. 363, and the numerous other cases consti- 
tuting a class, of which that last cited may be considered txsi in 
some sort the representative, 1 Jarm. Wills, 226-234. And at 
any rate, inasmuch as other previous provisions had interposed 
estates tail in the land, the first limitation, no matter what was 
the nature of the contingency therein contemplated, must take 
effect by way of remainder and could not operate as an execu- 
tory devise. This last is the giound upon which the distinguish- 
ed reporter conceived the case to have been decided. See his 
marginal abstract and also the report of his argument, 1 Leigh 
368, 379. In delivering his opinion in it, Juage Carr said (1 
Leigh 389) that it brought before the court *' the question, so 
often debated, so often decided here : Whether a devise to A. 
and his heirs or to A. for life or for A. without words of inheri- 
tance, and if A. die without issue, to B., C, and D., or such of 
them as may then be living, gives an estate tail to the first ta- 
ker?*' And from this expression, it seems probable, perhaps 
even more than probable, that- Judge Carr'p own opinion, in not 
only that case, but also the previous cases of Bells v. Gillespie^ 
Broaddus v. Turner^ and (jrriffith v. Thomson^ either rested 
upon or was influenced by, his belief that an affirmative answer 
to the question so stated was the correct one. But it is every 
whit as probable, that not one of the other Judges agreed there- 
in with him. For though the case certainly did not present 
that point, except m the sense that, if it were lato, then it would 
inclusively decide the case, by the argument a majori ad minus^ 
yet in this sense the point did arise, and if the other Judges had 
considered with Judge Carr, that it was perfectly settled, they 
would, at once and without difficulty, have decided the case 
upon 4ihat ground ; whereas Judge Coalter held, in opposition to 
it, that the ultimate limitation was good by way of executory 
devise ; and the only other Judges who sat in the case. Green 
and Cabell, explained the grounds of their decision in long and 
elaborate arguments, wherein they did not even so much ae make 
any the slightest alhision to such a doctrine. In truth, as I con- 
ceive, after a most laborious and careful examination of all the 
cases on this head, I have been able to find, with even the help 
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afforded by the ample collection made of them in Tinsley v. 
JoneSy 18 Gratt, 289-800, no, case that has ever brought before 
this court, the question stated by Judge Carr, unless in the 
sense I have mentioned. None has ever decided it, and in none 
was it ever debated, unless by himself, in that of Bells v. Gil- 
lespie. In any different sense, there is no pretext for saying 
that it could have arisen in any case to be found in our reports, 
except Carter v. Tyler, Kendall v. Eyre, Broaddus v. Turner, 
Griffith V. Thomson, and Jiggctts Xi Davis ; and in none of 
them did it arise, for the reasons I have stated in severally dis- 
cussing each. 

Nor can I find elsewhere anything in the nature of authority 
properly so called, to sustain this opinion of Judge Carr, where 
the devise is to A. and his heirs, but on the contrary much that 
opposes it. A cestui que use,m the 12th year of Edward the 
Fourth (A. D. 1472) before the statute of wills, but when uses 
were devisable, devised the land to his son, to have and to hold 
to him and his heirs forever, provided, however, that, if he 
died without issue, or the issue failed, living his executors, ("a 
aver et tener a luy et ses heires a touts jours, proviso tamen que 
sil devy sans issue ou issue faile vivant ses executors,'') the land 
should be sold by the executors. And in Mich. 18 and 19 Eliz. 
(A. D. 1576,) upon a formedon, brought by the heir of the 
body of the devisee, claiming in the writ and court, under a 

fift of the land a tail, the court of Common Pleas, of which 
>yer (the reporter of the case) was their Chief Justice, held 
that the devise did not create an estate tail, and decided against 
the demandants. Dyer 354 a pi. 33, Anon. In the margin 
of Treby's edition, there is a note, from MSS. of a case called 
in the original. Pell and Browne's, in Vaillant's translation 
Pells and jBrotones, which is there said to have been " adjudg- 
ed upon this book of Dyer." ^This statement is confirmed ? 
by the reports of the case so cited, in 2 Roll. Rep. 196, 197, 
216, 223, and in Cro. Jac. 590-3, in the former of which it is 
sard that " all the judges relied upon the books of 18 and 19 
Eliz. (Dyer) 354 and 2 and 3 (Ph. and) Mar. Dyer 124 ; and 
they all agreed (in the original the word is " disagree," by one 
of those misprints, so common in that volume, more particu- 
larly of RoUe) that the case, in 18 and 19 Eliz., Dyer 854, 
was terminus terminans, with our case, and in the latter that 
the Judges '^ all relied upon the books of 2 and 3 Ph. and Mar. 
Dyer 124 and 10 (it sh6u^d be 18 and 19) Eliz. Dyer 364, 
which are aU one, with this case.* To the same effect arc nu- 

♦ In the case in Dyer the court did not decide that the devise over, in the 
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merous other authorities, refered to by me, near the beginning 
of this argument ; upon the strength of which and of those 
now mentioned, I venture to submit, as a sound exposition of 
the law, the following extracts from text-books : " Dying with- 
out issue, or words (language) of similar import, where the time 
for the happening of the event is not confined to the period al- 
lowed by the rule against perpetuities, intending an indefinite 
failure of issue, creates an estate tail by implication,** 2 Crabb 
on Real Prop. 1st Americ. edit. 29, note 3. But on the other 
hand " where, after giving the fee to A. the will proceeds to 
dispose of it otherwise, upon his death, without issue, taking 
place within a limited period, if that period be not too remote, 
the ulterior disposition will be considered as an executory devise 
defeating (in case the conting mcy happens) the fee first given, 
and not as a remainder expectant upon an estate tail, into 
which, that fee would, if necessary, have been contracted for 
the sake of supporting such disposition. Thus upon a devise to 
B. and his heirs forever, and if he died without issue living A., 
then to A. in fee ; B. took a fee simple subject to be defeated, 
in the event specified, by the Executory devise to A.'* Benton 
on Real Prop. 207. The case here put, is in fact that of Pells v. 
Browne itself, (2 Roll. Rep. and Cro. Jac. ubi supra; 1 Roll. Abr. 
611, 835, 2 Roll. Abr. 394 : Palm. 131; J. Bridgm. 1 ; God b. 282,) 
which at first gave 'great dissatisfaction to some of the< Judges and 
others of the profession, (Ilutt. 60-1, Howell v. Anger : Styl. 274- 
5, «7ay v. Jay ; 1 Mod. 110-1, Benson v. Hodson^ 3 Chanc. Cas. 
19, Howard v. Norfolk ; 4 Mod. 317, Moore v. Parker ;) inso- 
much that Powell, J., said if "went down with them like 
chopped hay,** (11 Mod. edit. Lond. 1781, p. 287, Scattergood 
V. ^dge, 12 Mod., 281 S. C.,) and still is unsatisfactory to one 
most able lawyer at least, 1 Jarm. Pow. Dev. 188, note 2; 2 
Jarm. Pow. Dev. 574 ; 2 Jarm. Wills 430 ;) for having been de- 
cided in opposition to the principle which seems to have im- 

contmgency contemplated, was a valid executory devise. That question 
could never arise upon that will, the contingency contemplated haviug failed, 
by the debts of the executors, in the lifetime of the devisee, (as stated in the 
report,) who, moreover, left issue that had not failed at the distance of more 
than a- century after the will was made. But the court did, tn effect, decide 
the same thing, when it decided that the devise in fee to the first taker was 
not reduced to an estate tail. In 6 Rand. 312, Broaddus.y, Turner j we find 
Judge Green stating that precise proposition, in apparent unconsciousness of 
the decision in Dyer : And though there is a dictum of that Judge in the same 
case, 5 Rand. 314, which, on a hasty view, might seem to countenance Judge 
Carr's opinion, here examined, yet it will be found when the precise terms of 
it are considered, to have no such tendency, much more when it is consid- 
ered, with the rest of the judgment, of which it forms part. 
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pressed itself so deeply on Judge Carr's mind, bat which is 
indubitably now not to be questioned. It is in the words of 
Hargrave, (2 Harg. Jurid. Arg. 83, 3 Ilarg. Jurid. Excrcit. 
32; 4 Vez. 251, Kellusson v. Woodford;) "generally looked 
to as the pole-star for direction, in executory devises of inher- 
itance," and Lord Kenyon once called it " the foundation and 
as it were the magna charta of this branch of the law," 3~ 
Durnf. and E. 146, Porter v. Bradley. To discuss Judge 
Carr's opinion in the other cases he puts, where the devise is to 
A. for life, or to A. without words of inheritance, understood to 
be a case governed by the old law, which required words of in- 
heritance or something tantamount in order to pass more than an 
estate for life, would be foreign altogether from the purpose of 
this argument, as may be understood easily from what is said 
by Judge Moncure in 13 Gratt. 294-295, Tinsley v. Jones ; 
and therefore, for brevity's sake, I will merely refer to Moore 
464-465, Bacon v. Hill, and 3 Atk. 443, 449, Tr afford v. 
Boehnij which are authorities adverse to that opinion. Jarm. 
Pow. Dev. Law Libr. edit. 110, note 2, a passage favourable 
to it, but omitted in Jarman's subsequent work on Wills, and 

1 Jarm. Wills 487-488, and direct attention to a compaiison of 

2 Jarm. Pow. Dev. 664, with the corresponding portion of Jarm. 
Wills, YoL2p. 417. 

To recapitulate, I contend — 1. That the limitation over, 
upon the death without issue of any of the testator's ten chil- 
dren named in his will being to them (of the said ten children) 
that are living,' (when that event happens,) the legal significa- 
tion of an indefinite failure of issue, is in this case excluded ; 
2. That, therefore, the natural signification, of a death with- 
out issue living at the time of the death, must take place, 
because it is the natural sense, and there is nothing to shew 
that here the special signification was intended preferably by 
the testator ; and 3. That even if the last mentioned sense is 
adopted, still the limitation over will nevertheless be good, be- 
cause — (1) such a limitation of realty, given to one and his heirs 
forever, would not create therein an estate tail ; — and (2) if this 
were otherwise, yet it -would not, as a limitation of personalty, 
be therefore void. 

In our case there was nothing for the limitation over to ope- 
rate upon but personalty ; to wit, pure personalty, and the pro- 
ceeds of real estate directed by the will to be sold. See 2 
Jarm. Wills 418 ; 5 Richards Eq. Rep. 202, Ferry v. Logan ; 

3 Leigh. 109, Callava v. Pope; 13 Gratt. 293, Tinsley v. Jones. 
Such property was never capable of being entailed, (Harg. Co. 
Litt. 20 a note 5 ; 1 Thom. Co. Litt. 615, note 7 ; 1 Lom. Dig. 
1st edit. 24-25; — unless slaves were re^ganded as such, and not 
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as realty under the Act of October 1705, (3 Hen. Stat. Larg. 
333, ch. 23 ;) while by law they were entailable, (see Jeff. Rep. 
132, Henndon v. Oarr ; 2 Wash. 1, Walden v. Payne ;) a point 
not necessary to be considered in this case, since in Roger Ab- 
bott's will they were no way connected with any land, and long 
before the date of it, and also before the 7th day of October, 
1776, (l:. C. 1803, 1808, ch. 90, sec. 9 ;) they had ceased to be 
' entailable unless in connection with lands likewise entailed, (4 
Hen. Stat. Larg. 222, ch. 11 ;) — nor could there ever be limited 
of it a remainder properly so called, (Smith on Execut. Inter. 
58-60 ; see Keyes on Chattels, § 268, 271 ; 4 Hen. Stat. Larg. 
223, sec. 3 ; but at all times every testamentary disposition of 
it, after a prior gift, whether for a day, for a life, or forever, 
and whether depending or not upon a contingency, must have 
taken effect, if at all, by way of executory bequest. 8 R^p. 95 
a^ Manning' 6 case ; Butl. Fearne 401 et seq.; 1 Jarm. Wills 
793 ; Smith on Execut. Inter, 54 ; 1 Leigh 420421, Jiggetts 
V. Davis. Consequently there is, not only no necessary or ac- 
tual, but also not even any possible, connection between the 
law of executory bequest and the law of entail ; though sonae 
casual coincidences, resulting from no principle common to both, 
have been sometimes, too hastily, considered as indicating some 
such connection. Hence also the rule in Purefoy v. Rogers 
and the doctrine of Carter v. Tyler ^ which possess so command- 
ing and controuling an influence in regard ' to the latter, have 
not, and catinot possibly have, any application to the former. 
And therefore while, on the other hand, a limitation over of 
realty, after an estate tail express or implied, in dispositions by 
will before 1 January, 1820, (when the law in this respect un- 
derwent an alteration by statute, R. ' C. 1819, ch. 99, sec. 25 ;) 
must fail in Virginia, though such limitation over be within the 
allowed limits of executory devise, — because, under the rule in 
Purefoy v. Rogers^ it must operate as a remainder, and then, 
under the doctrine of Carter v. Tyler^ it must be cut off by the 
statute ; on the other hand,; a like limitation of personalty, — 
more especially when not connected with a disposition, in the 
same terms, of realty, — ^must, under precisely the same circum- 
stances, prevail. 

It is possible (barely) that the case of Martin v, Kirby^ 11 
Gratt. 67, may bo relied upon against me. But that case is in- 
applicable, fof this reason among others : Th^^e the limitation 
over upon th% death of the first taker was absolute, and certain 
from the be^nning to take effect at that time ; whereas here it 
was uncertain at the date of the will and at the death of the 
testator, whether the contingency would ever happen, in which 
alone it was to come into play ; and in such cases the persons 
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to take as survivors must be surviving when the event happens. 
This, which is proved by numerous authorities before cited, is 
further sustained by the followii^g : 3 I3ro. C. C. 469, n., Fer- 
gusm V. Dunbar J stated 2 Rop. Leg. 4th edit. 14C4; 3 Ves. 
465, Mikan v. Awdnj; 2 MyL & K. 441, Ranelagh v. Ram- 
high; 3 Russ. 217, Crowder v. Stone; S Younge & Coll, Exch. 
Rep. 565, Cormach v. Lumb ; 1 CoHjer 108, Taylor v. Bever- 
ley ; 13 EngL L. & E. Rep. 475, Moate v. Moate ; 31 Engl. 
L. & E. Rep. 529, Carver v. Burgeag ; 16 Mass. Rep. 241, 
ffulburt V. JSmerson; 3 Barb. Chanc. Rep. 137, Lovett v. Bu- 
hid. 

Note.— In Roberts^ adm'r v. Petty* sadm'r et ah,, the Court of AppcaU, on 
the lltli day of May, 1858, nffirmetl Judge Field's dcrrcr, ^^UHtHi'uing the limi- 
tation over as valid ; Allen, P., and Lee, J., dissenting. The former incliuod 
to think, that the limitation was void, on principle; the latter inclined » 
think diiferently, but considered the point to have ])een di»cided by Nowlin v. 
Winfretj 8 Gratt. 346, from which, as having' settled a -rule of property, hi; 
thought the court ought no.t to depart, even if the (leuii^ion was wroi^. Tlio 
other Judges concurred in an opinion delivered by Samuels. J.; holding 
the limitation over to be good on principle, and the case to be distinguishable 
from that of iVbto^m V. Tfin/rce ; concerning the correctness of which latter, 
however, or the propriety of adhering to it, they did not further intimat«: 
what they thought. 



EJECTMENT. 

Otey vs. Cooper. 

Circuit Court of Floyd County, Va.. April Term, 1858. 

On cross-examination the witness can be interrogated only in relation to 
facts and circumstances, enquired into upon tlio examination in chief. If 
the opposite party wish to examine the witness as to independent facts, sup- 
porting his own case, he must recall the witness. 

A witness is introduced by the plaintiff in an action of ejectment, and 
states that4it a particular time the plaintiff was in possession of paH of a 
certain tract. On cross-examination it is pertinent and proper for the de- 
fendant to ask the witness if another person, under whom defendant claims, 
was not at the same time, in possession of that part of the land which is in 
oontroTcrsy. 

The deposition of a witness is offered in evidence, on the ground that he 
is too old and infirm to attend the trial. The party offering to read the 
deposition cannot shew the condition of the witness on the day of trial ; but 
the other party shews that, two days prior to the trial, the witness w4LS 
many miles from home and in his ordinary health. The deposition' cannot 
be tead. 
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A record to which neither the plaintiff nor the defendant was a party, is 
not even prima facie evidence, (in ejectment,) against the defendant, that, 
the grantor in the deed to the pUiintiff was heir at law of the grantee in 
the patent under which the plaintiff cinnns title. 

Possession of part of a tract of land is not possession of the whole 
where there is an actual adverse possession of another part. E converso, 
possession of part is possession of the whole where there is no actual ad- 
verse possession of any part. 

A junior patentee takes and holds actual possession of a part of the 
land embraced in his grant, claiming title to all included in his boundaries: 
the whole is embraced in an older patent, under which there has been no 
actual seisin : the junior patentee's possession extends to his boundaries 
and ousts the constructive seisin of the senior patentee from the whole tene- 
ment covered by the junior patent. 

The plaintiff claims under the senior patent, but not being able to shew 
the legal title in himself, has to rely upon possession, held under the senior 
patent: to defeat the possession of the junior patentee the plaintiff must 
shew that he took and had actual possession of some part of the land in- 
closed in the junior patent. 

Henry S, Otey brought ejectment in the Circuit Court of 
Floyd against Samuel Cooper, The declaration claimed 150 
acres of land. Issue was made upon the statutory plea. 

Staples^ for the plaintiff". 
CWAr, for the defendant. 

By consent, both parties exhibited their title papers before 
any other testimony was offered. This was done for the pur- 
pose of more conveniently applying the evidence i;o the matters 
in dispute. 

The plaintiff *s title was as follows. In 1796 a patent issued 
tp Austin Nicholh for 45000 acres of land. In 1828 John 
Belden exhibited Jjis bill against Daniel Nicholh, in the old 
District Court of Chancery at Wythe Coui't-House, alleging that 
Austin Nicholh had sold- this land to one Bostevicky but had 
made no legal conveyance and was dead : that Belden had 
lought the land from Bostevick's heirs ^ that Daniel Nicholh 
was the brother and sole heir at law of Austin Nicholh ; and 
praying a decree against Daniel Nicholh for a conveyance o£ 
the legal title to the land. The bill was taken for confessed^ 
and the court decreed that Harold Smithy the marshal of the 
court, should convey the land to Belden. In 1831 Smith ac- 
cordingly conveyed the whole tract to Belden. In 1834 Belden 
conveyed six hui?di*ed acres of this land to Sowers : in 1838 
Sowers conveyed the 600 acres to Jonathan Otey ; and in 1848 
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said (key conveyed 150 acres thereof to the plaint iff; and thit 
150 acre parcel was the tenement claimed in the declaration. 

The defendant's title was this. In 1798, a patent issued to 
Creorge Bishop {oY SOO fiorcfi. In 1801 Bishop convevcd this 
land to Altizer ; in 1817 Altizer conveyed it to James Lester^ 
in 1850 Lester conveyed one hundred and eleven acres of this 
tract to one Boyd; and in 1853 Boyd conveyed this one hun- 
dred and eleven acres to the defendant. This parcel of 111 
acres and the plaintiff's 150 acre tract interlocked with each 
each other ; though there was a portion of each which was not 
included in the other. There was a question as to the matter of 
fact whether the lines of Bishop's patent did include the 111 
acre tract of the defendant, though there was no question as to 
the fact that it was embraced by the calls of Altizer's deed to 
Lester made in 1817. It was also clearly proved that all the 
land in Bishop's grant was included not only in the patent to 
A. Nicholls, but in the 600 acre deed to Belden^ under which 
the plaintiff claimed. 

The plaintiff introduced parol proof, tending to shew that the 
111 acres claimed and held by defendant, was not included in 
the patent to Bishop — while it did form part of the 600 acres 
conveyed by Belden to Sowers and by him to J. Otey, He 
then introduced a witness, named Skaggsy by whom he proved 
that about the year 1834, Jonathan Otey^ claiming under Sowers^ 
had settled upon and taken, and since held possession of the 600 
acre tract : and that about 1848 the plaintiff had settled upon 
and since held his 150 acre parcel, conveyed to him in that 
year by J. Otey^ and demanded in his declaration. On cross- 
examination the witness stated that J. Otey had settled on the 
600 acre tract, but outside of, and about a mile from the land 
held by the defendant ; and that the plaintiff had settled upon 
that part of his tract outside of the defendant's tract. There- 
upon the defendant's counsel asked the witness this question. 
" Was not James Lester in the actual possession of the land now 
claimed and held by the defendant, in the year 1834, and also 
in 1848 ; and had ho not been in such possession ever since 
about the year 1817." 

Staples objected to this course of examination. The, rule is 
that cross-examination must be confined to the matters as to 
which the witness has been examined in chief. The defendant 
may examine our witness in relation to our possession ; but he is 
restricted to that. He is now attempting to make out his own 
possession by our witness. He is, of course, at liberty to do so 
at the proper time, but not On cross-examination. To use him 
for this purpose the defendant must recall him and make him 
his own witness. We have not examined into the defendant's 
15 
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possession. The rule is laid down in 1 Greenleaf, Sec. 445, p. 
557. 

Cook was not disposed to submit to the rule as laid down in 
Greenleaf. It Avas opposed to the whole English practice and 
doctrine ; and it had not been adopted nor sanctioned in Vir- 
ginia. But it was not in this case necessary to controvert the 
rule, for it was not applicable. We are not seeking to prove 
our case by this witness. We only want to defeat the effect of 
his testimony by shewing that the plaintiff's possession does not, 
and never did extend to the lands in controversy. Now, pos- 
session of part is possession of the whole, when held under a 
good title and there is no actual adverse possession. Per Dan- 
iel J. in Anderson vs. Harvey ^ 10 Grat. 396. See Code, chap. 
135, sec. 19, p. 560. Here the plaintiff alleges that he holds 
under the senior patentee, and that he has entered upon and 
taken possession of part of the tract covered by the senior 
patent. This witness has proved such entry and possession, and 
the effect of his evidence, according to the plaintiff's view, is to 
extend that possession to the whole tenement. We only seek to 
draw from the witness such statements as will repel this conclu- 
sion^ and shew that such entry and possession did not and do 
not affect the land in controversy. It is true that such evidence 
would tend to sustain our case ; but it so sustains it by defeating 
the plaintiff. It is a two-edged sword ; and it is no sufficient 
objection that it cuts our way when we have a clear right to use 
it in another, 

Fulton, J. 

I am inclined to adopt the rule as laid down by Greenleaf. 
It is true that I am not aware of any Virginia case in which the 
rule is so settled ; but like so many other matters of familiar and 
constant occurrence, it has been prevented from going before 
our courts of the last resort by our peculiar system of proce- 
dure. I must therefore look to other quarters; and I think the 
balance of authorities is in favor of the proposition that the 
cross-examination must be restricted to the subject matter of the 
enquiry in chief. And I think that convenience requires an ad- 
herence to the rule. It is much easier and safer to require the 
party cross-examining the witness. to recall him for the purpose 
of proving independent and disconnected facts, than to embar- 
rass the time and confuse the jury by a simultaneous enquiry 
into the demand and the defence. 

But I do not think the rule is applicable here. In this in- 
stance this witness has stated facts, tending to prove that, in 
contemplation of law, the plaintiff and those under whom he 
claims, had possession and %eizin of the whole tenement, inclu- 
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ding the land in controversy. I think the nnqaestionable 
dedaction from the statute and the aatbority, cited by Mr. 
Oook, and others which might be named, is that possession of 
part is possession of the whole, when there is not an actual 
adverse possession of any part. Suppose the statements already 
made by the witness to remain unqualified and uncontradicted, 
I should be compelled to instruct the jury that they afforded 
prima facie proof that since 1834, the plaintiff and those under 
whom he claims have been in possession of the land in contro- 
versy. Such would be the conclusion resulting from that testi- 
mony ; and the defendant clearly has the right to repel that in- 
ference by shewing, from this same witness, that the possession 
did not extend to the land in controversy, because that land was 
then in the actual adverse possession of another. It does not 
affect the question to say that the defendant claims under the 
person holding such adverse possession ; the main object of the 
enquiry is to exclude and repel the inference, arising from the 
testimony, in favor of the plaintiff. It may also have the effect 
of maintaining the defendant's case ; but that is only a secon- 
dary consideration, and perhaps an unavoidable result. For 
the mere purpose of supporting the defendant's pretensions the 
evidence could not now be heard : to do^ that the defendant 
would have to recall the witness and examine him in chief ; but 
to overthrow the plaintiff's case this is certainly a legitimate and 
pertinent enquiry. The question asked, by Mr. Cooky must be 
answered. 

The witness then stated that Lester bad been in possession of 
all the land conveyed to him by Altizer^ including the land in 
controversy ever since about 1817 — that he was so m possession 
in 1834 and 1848 — that there had been an old house on the 
land in controversy but by whom built the witness did not know : 
that Lester had occasionally cultivated and pastured a part of 
the land in controversy, as witness believed ; but that, not 
knowing exactly where the lines were, he could not speak with 
precision ; and that Lester had always claimed ' the land In con- 
troversy as part of that conveyed to him by Altizer, within the 
lines of whose deed it was included. 

The defendant introduced parol evidence, tending to shew 
that the land in controversy was within the lines of the grant to 
Bishop; and also ihzX Lester vizs in actual possession of the 
land in controversy; but the evidence left some doubt as to 
both those qusstions ; a doubt which could only be settled by 
the jury. Among other evidence the defendant offered to read 
th^ deposition of Jacob Bishop^ a brother of the patentee 
Q-eorge Bishop^ in which it was stated that Greorge Bishop had 
built the old hous^*on the land in controversy. Staples objected 
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to this deposition, until it should be made to appear that the de- 
ponent was unable to attend the trial. The defendant introduced 
two persons who said they were well acquainted with Jacob 
Bishop ; that he was between ninety and a h'^ndred years old : 
that he lived in the edge of Montgomery County, about twelve 
miles from Jacksonville ; that he was quite infirm^ and they did 
not believe him able to reach Jacksonville without help, or by 
any ordinay means of conveyance ; but they had not seen him 
for a week, and did not know his condition on the day of trial. 
The plaintiff introduced two persons, one of whom said that 
Bhhop was able to go to mill on horseback, for he had done so 
several times during the past winter, and the witness had seen him 
at mill about two weeks before the trial ; and J^e had to go some 
three miles to the mill. The other swore that on Monday the 
5th of April he saw and conversed with Jacoh Bishop at Chris- 
tiansburg — twelve miles from his residence, and he was in ordi- 
nary health. The trial took place on the 7th of April, 

Fdlton J. 

According to a decision of the District Court at Abingdon, 
made last winter in a case of Sexton vs. Crockett^ it is not ne- 
cessary to shew that the witness is unable to attend, at the time 
of the trial ; it is sufficient if it appear that he has been so un- 
ble ; and the onw« is then shifted upon the other party of shew- 
ing that the disability no longer exists. Now then the defend- 
ant certainly made a prima facie case, authorizing this deposi- 
tion to be read. His witness is nearly a hundred years old : a 
fact of itself almost enough to lead me to infer that he is not 
able to attend ; and two of his acquaintances say that they do 
not believe him able to travel. But it seems that they are mis- 
taken, for it is stated that this old gentleman was, only two 
days ago, at a place just the same distance from his house as 
this village. Now if he could be at Christiansburg on Monday, 
I would not be justified, without further information, in holding 
that he could not come to Jacksonville on Wednesday. The 
deposition cannot be read. 

No evidence was given tending to shew that AiLStin Nicholls 
or any one claiming under him ever took possession of any part 
of his land, until J. Otey went upon it in 1834. 

When the evidence was finished, Cook moved certain instruc- 
tions to the jury. Some verbal instructions were suggested by 
the court) to obvij^te certain objections made by the plaintiff's 
counsel; and the instructions were finally presented in the fol- 
lowing shape. (The authorities and the views of the counsel 
lure indicat^ in the court's opinion.) 

1st. The deed from the marshal, H. Smith, conveyed no title 
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to John Belderij unless it be proved that Daniel Nicholh was 
the heir at law of Austin Nicholla. 

2nd. If the jury believe from the evidence that the land in 
controversy formed part of a larger tenement belonging to James 
Lester : that said Lester held possession of said larger tenement, 
claiming title thereto, for more than fifteen years prior to the 
institution of this suit, and transferred his rights, by deed, to the 
defendant, then such possession, by said Lester, of any part of 
said larger tenement, enured to invest him with the possession 
of the whole, to the extent of the boundaries claimed by him — 
in the absence of proof of adverse possession by the plaintiff or 
those under whom he claims, of some part of the land embraced 
in the patent under which heclaims. 

3d. That if the plaintiff, or those under whom he claims with- 
out having the legal title, took possession of any part of the land 
conveyed by John Belden to J. Otey, such possession did not 
oust the possession of any other person who was then in posses- 
sion of another part, holding and claiming, under an adverse 
title ; and if the defendant or those under whom he claims, was 
in possession of the land in controversy, then such possession so 
taken by the plaintiff and those under whom he claims of 
another part of the land coveyed by Belden, did not affect the 
possession of the land in controversy by the defendant and 
those under whom he claims. 

Fulton J. 

These instructions, as I am now asked to give them, are in 
the form of a series, connected together, and of which the two 
latter depend, at least to some extent, upon what precedes 
them. This must be borne in mind to prevent any misconcep- 
tion of their force and effect. 

As to the first I am relieved from all doubt or difficulty. Wo 
frequently have authorities, derived from cases decided upon 
facts analogous to those at bar. It is not often that we are 
favoured with a decision on the very facts, involved in a pending 
litigation. Such, however, is the case in the present instance. 
The precise question involved in this first instruction, has been 
decided by the court of appeals in the case of Duncan v. Helms, 
8 Grat. 68. The demandants in that case offered this very deed, 
decree and record in evidence, as the foundation of their title ; 
and the court of appeals reversing the decision of my predecessor 
Judge Taliaferro J decided that as against the tenant, that deed 
and decree were not even prima fajcie evidence of the facts, 
recited in the deed and alleged in the bill — to-wit : that Dan- 
id NicholU was the heir at law of Austin Nicholls, and that 
the title of Av>stin NicholU had been transferred to Belden the 
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plaintiff in the bill, and grantee in the marshal's deed. Now I 
have only to repeat that decision ; and to say that as the plain- 
tiff has adduced no evidence at all of those facts, de hors that 
record and deed, he stands here without the legal title to this 
land. 

This opinion reduces this case to a question of possession be- 
tween these parties. As a color of title the deed to Belden may 
operate to strengthen any possession which may have been taken 
under it ; and so confer upon the claimant under it a suiBScient 
right, derived from such possession. This proposition has been 
affirmed by the court of appeals in Flanagan vs. Chrimanety 10 
Grat. 421, (see page 441) to say nothing of other authorities. 

There are also some unquestioned facts in this case which are 
not without importaice, and to which, as they are uncontra- 
dicted, it is not improper for me to refer. It is admitted 
that the whole of the Q-eoyge B'.ihops patent lies inside of the 
Nicholh grant, and also witbii the lines of Belden*s deed 
to SmverSy under which the plaintiff claims. I do not think, 
therefore, that this case presents the question of ^^ interlock^*' 
so warmly contested in the many cases running from Taylor 
vs. Burnsides in 1 Grat. to Koiner vs. Rankin in 11 Grat. 
As between the immediate parties to this suit there is an alleged 
interlock ; but between this defendant and those under whom 
he claims, and the Nicholh patent and Belden' % deed for the 600 
acres, there is no such question; and it is against those docu- 
ments, and the claim derived from them^ that the defendant's 
rights are to be tested. It is further conceded that there never 
was any actual seizin on the part of Austin Nicholh, or any 
person claiming under him, of any part of the land embraced in 
this patent, prior to Belden' s conveyance of the 600 acres, part 
thereef in 1834. 

So far as tho second instruction is concerned, I have substan- 
tially expressed my opinion, on a preliminary question. That 
instruction propounds, in connection with the facts supposed or 
admitted, of this case, the general proposition that " possession 
of part is possession of the whole, when no actual adverse pos- 
session is proved." I have already intimated that I consider 
this to be the law. One or two considerations, however, are 
supposed to militate against this position. The first is that this 
doctrine is not allowed to prevail as against the elder patentee ; 
that when there is an interlock between an older and a younger 
patent, the junior patentee, to sustain the defence of adversary 
possessson, must shew that he took and held actual possession of 
the land in the interlock, or some part therof ; and that if he 
merely take possession of his own land, outside of the interlock, 
his possession will not extend to, nor embrace the interlock ; 
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no) "ivest the senior patentee's constructive seizin of the inter- 
)' "; and Raiikin vs. Koiner in 11 Grat. and Anderson vs. 

larvey in 10 Grat. have at length decided that question. But 
I do not think those cases control this : they are neither 
adapted to the facts, admitted or alledged, nor to the theory of 
the instruction. That instruction does not look to the question 
of interlock at all, it treats the tenement, held by force of the 
Bislwp patent, as a i^hole : and goes upon the concession that 
the whole is covered by the Nicholls grant ; and that, as against 
that grant, there is no difference between the lesser tenement, 
carved out of the Bishop grant, (if indeed it f ver was a part of 
that gi-ant, which as a disputed matter of fact it is not for me ta 
settle,) and now held by the defendant, and the residue of the 
land embraced in the Bishop patent. Such, I repeat, is the 
theory of the instruction, and if that theory be sustained by the 
evidence, of which the jury is to judge, then no decision as to 
the interlock can operate upon the case. It mu&t not be for- 
gotten that here the plaintiff does not hold the legal title : that 
title, so far as this case is concerned, is yet outstanding in 
Austin Nicholls or his heirs ; as against them, there is no ques- 
tion of part possession. If the possession of the defendant, 
and them under whom he claims, is good to any part it is good 
for all ; if it fails as to part, it fails as to all. 

In regard to the statutory provision on this subject found in 
the 19th section of chap. 135, page 660 of the Code, it may 
admit of very grave question whether the Legislature did not 
intend, by the use of the word " actual " to alter the doctrine 
relative to constructive seizin. The elder patentee is said to 
have constructive seizin — possession in law — and that can only 
be defeated by the actual entry of a junior patentee. Our 
courts have held that this constructive possession is sufficient to 
limit the operation of the rule that possession of part is posses^ 
sion of the irtiole : the legislature has said, in substance, that 
actual possession is necessary to work such limitation : may not 
the effect of this provision be to enable the junior patentee, in 
a case of interlock, to oust the senior patentee, who is not in' 
actual possession of the land. I, however, do not think such a 
question arises in this case ; nor can I say how it might have 
to be decided if raised. It is sufficient for me to say that I 
think the second instruction aslked for is correct ; and that in 
this case, at least, possession of part is possession of the whole. 
See opinion of Moncurb J, in Olinger vs. Shephardj 12 Grat. 
at page 473. 

It is not necessary to add much to what has been said, when 
we come to consider the third instruction. It is in effect the 

converse of the second. It rests upon the supposition that the 
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plaintiff has not the legal title. How the question might be 
affected if the plaintiff could shew himself the holder of the 
legal title it is not necessary to decide- If Austin Niaholla or 
his heir or grantee were plaintiff, there is little doubt that his 
entry, (if made in time) would oust the defendant from all 
land not in his actual possession. But that is not the case. 
The defendant is contending with a claimant whom I have 
already decided to be without the legal title ; and he only asks 
me to say to the jiiry that the entry of such claimant, without 
legal title, does not extend beyond the limits of his actual pos- 
session, and does not affect the seizin of another person, who is 
in possession under an adverse claim. I think I am obliged to 
give that instruction. Even if the holder of the legal title had 
made the entry it is extremely doubtful, to say the least, 
whether it would prevail over the actual possession of a holder 
previously seized by force of an adverse title. This is why I 
made the remarks 1 uttered as to the effect of the statute. But, 
as I said, there is no necessity to decide that question ; but I 
think there can be little doubt as to the effect of such an entry- 
made without the legal title. As I have held that possession of 
part is possession of the whole when there is no actual adverse 
possession, so I must hold, conversely, that possession of part is 
not possession of the whole when there is actual adverse posses- 
sion ; and so holding I must also give the third instruction. 

No exception was taken to these instructions, and the jury- 
found for the defendant judgment accordingly. 

(After the decision of the foregoing case of Otey vs. Cooper^ a gentleman 
of the bar, not connected with the case, intimated a duubt whether the au- 
thority of Duncan vs. Helms had not been shaken, at least, if not over- 
thrown, by the decision in Baylor's lessee vs. Dejamette, 13 Grat. 152. A 
friend, who was counsel in Otey vs. Cooper^ was thereby induced to review 
the doctrine on the subject, and has favored us with the following remarks, 
which may be considered not unworthy the attention of the professional 
reader. Ed. Law Journal.) 



EFFECT OF DECREES AND JUDGMENTS IN EVIDENCE. 

In the case of Duncan vs. JTelmSy 8 Grat. 68, the. court of 
appeals decided that a deed, made under a decree in a suit in 
equity, is not, as against a stranger to the record, even prima 
facie evidence of the facts recited in the deed, or alleged in the 
bill, on yrhich the decree was founded ; and they reversed the 
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opinion of a circuit court, which instructed the jury that such 
deed was prima facie evidence of the facts therein recited. 
The importance of the principle, and the frequency of the cases 
in which it is applied, will justify an enquiry into the founda- 
tion upon which it rests, ana the question as to whether it has 
been impugned by any subsequent decision. 

As a question of principle, aside from any authorities, it 
would seem that the doctrine of the case is sound and safe. 
Any other rule would open the door to great fraud and abuse. 
Any unprincipled schemer would only hare to manufacture a 
case, which he knew that no person would take the trouble to 
defend, and running it through a court of equity, as is so often 
done, almost 8ub silentioj would come forth with a deed, which 
upon its face would purport to give him title to property, and 
force other parties into a hopeless and expensive search for evi- 
dence to rebut a vamped up claim, sustained only by the allega- 
tions, made in a bill, taken pro confesso. The case of Duncan 
vs. Helms affords an excellent illustration. An immense tract 
of land, then of little value, but now become very desirable, 
was, at an early day, granted to one NicJiolh. Thirty-odd 
years subsequent to the patent, a land speculator exhibits his 
bill, alleging that the patentee is dead — that his equitable title 
has devolved upon the plaintiff: that the legal title descended to 
the patentee's brother, who was liis sole heir at law : that that 
brother is an inhabitant of New England, and plaintiff prays a 
conveyance of the legal title. An order of publication is duly 
made — the bill is taken for confessed, without a particle of 
proof of a single allegation — the bill not being even verified by 
affidavit, and a conveyance is decreed and executed. If such a 
title could be sustained, against a stranger to the suit, there is 
no limit to the extent to which fraud might be practised. Our 
court refused to sustain the claim, and required proof, de hors 
the records, of the facts alleged in the bill. 

Was this opinion justified by the English and American au- 
thorities, not including our own supreme court ? Starkie, vol. 
1, page 287, lays it down, that a bill in equity is not admissible, 
as it seems in any case, except against the plaintiff himself or 
those who claim through him, aa to any facts alleged in the bill ;'' 
and he cites the celebrated Banbury Peerage case in support ,of 
the doctrine. In that case the Judges in answer to a question 
of the House of Lords, say tha,t, "generally speaking, a bill in 
chancery cannot be received as evidence in a court of law, to 
prove any facts either alleged or denied in such bill.'/ Gresley 
in his Equity Evidence, page 422, says, on the authority of 
Browu's Parliamentary cases, vol. 3, page 595; "-a decree in 
the court of chancery, determining a matter of right, is good 



234 EFFECT OF PBCREES, &c. [July, 

evidence of that right as to all persons claiming under the 
party against whom the decree was made.'* At page 427 he 
adds, " as for pleadings in equity a bill is evidence of nothing 
whatever, except the bare fact of such a bill having been filed." 
" Still less will it be received to prove the truth of its own alle- 
gations or denials." He cites the case of Bowerman vs. Zy- 
bourney 7 Term. Rep. 2, in which the court of King's Bench 
went the great length of holding that a bill in equity was not 
even evidence against the plaintiff himself, because it is only 
the suggestion of counsel." 

Phillipps on Evidence, vol. 1, page 358, says, " a decree in 
the court of chancery . may be given in evidence on the same 
footing and under the same limitations, as the verdict or judg- 
ment of a court of common law :'' — and in reference to the latter 
he says, at page 326 of the same volume, that " the general 
rule is, that a verdict cannot be evidence for either party, in an 
action against one who was a stranger to the former proceeding." 
He adds, " it is laid down, also, as a general rule that a verdict 
is not evidence for a stranger ^ against one who was a party to 
the former suit," because the benefit or burden must be mutual, 

Greenleaf adopts the like doctrine, saying at sec. 522 that, 
'Vit is a most obvious principle of justice that no man ought to 
be bound by proceedings to which he is a stranger, but the 
converse of this rule is equally true, that by proceedings to 
which he was not a stranger he may well be held bound." In 
section 651, he also says that, " pleadings and depositions and 
a decree, in a former suit, the same title being in issue, are 
admissible as showing the acts of parties, who had the same 
interest in it as the present party, against whom they are 
offered." 

When we come to examine the Virginia authorities, we find 
that the case of Duncan vs. Helms does not stand alone. The 
principle therein announced has been adopted, to a greater or 
less extent, in- several other cases. In Paynes vs. Coles 1 
Munf., 373 it is laid down that, " a record of one suit cannot 
be read as evidence in another, unless both the parties or those 
under whom they claim, were parties to both suits ;" and this 
was the unanimous opinion of the court as we are told by Judge 
Fleming at page 397. 

Chapman vs. Chapman 1 Munford 398, lays down the same 
doctrine. In that case Judge Tucker, with the concurrence 
of the rest of the court, states that " the general rule as to 
giving verdicts and judgments in evidence is that they are not 
to be admitted but hetYfCGn parties or J?rme«;" and the court, in 
accordance with that rule, held that " a record of one suit can- 
not be read as evidence in another, on the ground that the dc- 
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fendant and one of the plaintiffs in the latter 8uit were parties 
to the former, and that the same point was in controversy in 
both ; another plaintiff and the person under whom both the 
plaintiffs jointly claim, not having been parties to such former 
suit." 

Lowell vs. Arnold 2 Munf. is a case still more strongly 
sustaining this doctrine. It is nearly identical with Duncan vs. 
Helms. There, in a suit in chancery, it was alleged that A. B. 
was son and heir of P. R : and upon that allegation a decree 
was pronounced and a conveyance executed. The court held that 
the record was not evidence of the heirship ; their opinion being 
expressed to this effect : " In tracing a title to land in controver- 
sy, a decree in a suit between other parties is not evidence 
against a person claiming under neither qf them^ xhdX o\iQ of 
those parties was, in fact, as therein described, eldest son and 
heir of a former proprietor ; it being incumbent upon the party, 
wishing to avail himself of such fact, to prove it by evidence 
aliunde; but such decree may be received (as a link in our 
chain of evidence) to prove the fact that it was rendered." 

In Downer ^ (/<?. vs. Morrison^ 2 Grat. 250, the general prin- 
ciple of the inadmissibility of a record except as against parties 
and privies, is again laid down, though there is nothing to be 
found therein strictly applicable to the effect of recitals of fact 
contained in the record. 

Nor is Duncan vs. Helms the last case in which the court of 
appeals has held this doctrine. It is clearly laid down in Early 
vs. Garland, 13 Grat. 1. The plaintiff in that cause sought to 
conclude the defendants by the record of a suit in which a per- 
son under whom the defendant claimed, had been a party, the 
object sought being to shew that said party was unsuccessful. 

Lbb J, in delivering the opinion of the majority of the court 
says, at page 12, " It (the decree) was evidence and conclusive of 
the fact that such a decree had been rendered, but it was not con- 
clusive as against the heirs of Dr, Cabell, who were no parties, 
and whose ancestor the record itself shewed was dead at the 
time it was pronounced, that that ancestor was such a {pen- 
dente Kte) purchaser." He immediately adds, "As to those 
who are no parties, though it is always evidence to prove that 
such judgment or decree was rendered, yet it is not so as a me- 
dium of proof of ulterior facts upon which it was founded, or 
which may be recited in the record." 

It is not to be presumed that the court would lightly depart 
from such a train of decisions, or even do anything to shake 
their authority ; nor is it thought that anything, having such an 
effect, is to be found in Baylor vs, Dejamette, 13 Grat. 152. 
Three of the judges (Allen, Danibl and Moncure) by whom 
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Duncan vs. Helms was decided, concurred in Baylor vs. Dejar- 
nette ; and Judge Lee delivered the opinion in the latter ease 
as well as in Early vs. Grorland. It can hardly be supposed, 
then, that they had so quickly changed their opinions. And a 
broad distinction is accordingly formed between Baylor vs. De- 
jarnette, and all the other cases before mentioned. It is that the 
court considered the plaintiff, Baylor (as against whom the for- 
mer decree was sought to be used) as being in effect a party to 
the cause in which that decree was pronounced. It is true that 
he was not nominally a party to that suit. But he was a con- 
tingent remainderman. His father was a party to the suit ; and 
was tenant for life, with a contingent remainder to his eldest 
son, which eldest son the plaintiff was ; and the contingent re- 
mainder had vested in the plaintiff, on the death of his father 
after the decree, sale and conveyance of the land. The court 
adopted the doctrine of equitahh representation ; and held the 
remainderman to be bound by the decree against the land, while 
in the hands of the tenant for life. This was nothing more than 
an application of the rule that decrees and judgments bind not 
only the parties but ih&vr privies ; just as, recurring to the case 
of Duncan vs. Helms^ it would doubtless be held that Daniel 
Nicholls and his heirs would be bound by helden's decree 
against him. The court did not, m Baylor vs. DejarnettCy in- 
timate any intention to o^^errule Duncan vs. Helms and the like 
cases ; for none of them are even mentioned ; and it is thought 
that the rule they establish is in full force ; and that to prove 
any fact recited in a record, as against a stranger thereto, that 
record itself is insufficient, and resort must be had to extrinsic 
testimony. 
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Commonwealth v. Kennedy, 

Circuit Court of Floyd Co. Va., April Term, 1858. 

An indictment for " playing at faro" is good, and it is not necessary to 
use the word table or hank in describing the offehce. 

A member of a grand jury had made a contract for the purchase of a 
mill, before he served on the grand inquest ; but nothing had been done 
under the contract ; and by its terms the purchaser was not entitled to pos- 
session until a period after his service took place : he is not disqualified, 
and is a competent grand juror. 

Kennedy J yfiih a number of others, was indicted at April 
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term, 1857, for unlawful gaming. He appeared at this term 
and moved the court to quash the indictment , because it did not 
state any offence. The language of the indictment was, that 
the defendant " did play at faro.'* The defendant contended 
that the charge shouhl have been, that "he did play at a faro 
hank'' or "faro table,'' and referred to the Ist and 4th sec- 
tions of chap. 198 of the Code, 

Banks, Com. Atto. 
Staples, for the defendant. 

Fulton, J. 

It is true that in describing a statutory offence, the safest rule 
is to adhere to the language of the statute. A literal adher- 
ence, however, is not necessary ; it is sufficient if there be a sub- 
stantial compliance with the requisites of the statute. Now, a 
man cannot play at faro, without playing at a .faro bank or ta- 
ble. I think that the object of the statute was to suppress the 
game ; and when the party is charged with playing at a par- 
ticular game, the court must infer that the charge embraces all 
the incidents of the game. I must overrule the motion to 
quash. 

The defendant then filed a plea in abatement, stating " that 
Harvey Dewees, who was a member of the grand jury by which 
the said indictment was found, was, at the time the same was 
found, the owner of a water grist mill in Floyd county.'* To 
this plea the Commonwealth's Attorney replied generally. 

A jury was dispensed with, and the facts were ascertained by 
the court, and appeared to be as follows : On the 16th March, 
1857, Andreio Dewees sold to Survey Dewees (the grand ju- 
ror) one half of a water grist mill and fifteen acres of land 
thereto attached, in Floyd county. The contract of sale was 
in writing, under the hands and seals of the contracting par- 
ties. By its terms the purchasev was to have possession in one 
month from Ihe date of the agreement ; and was to pay the pur- 
chase money one half in six and the other half in twelve 
months. Harvey Deioees was summoned and served as a grand 
juror on the first Monday in April, 1857, and this indictment 
was found on that day. At that time ho had paid no part of 
the purchase money, and had not taken possession of the pro- 
perty,- — nor had the time arrived when he was to have the pos- 
session. Nothing had been done towards carrying the contract 
into execution. Said Dewees owned other lands, and was a 
competent grand juror, unless disqualified by this contract of 
purchase. 



238 GAMING. Jvly, 

FULTOK, J. 

The facts of this case were settled on yesterday, and I took 
time till this morning to consider whether they support the 
plea. In so doing I have examined the several cases decided 
by the General Court, relative to the competency of grand ju- 
rors who have not the legal title to their lands. It is true that 
the question here is not whether Mr. Dewees is a freeholder in 
the eye of the law : he has a freehold estate in other lands than 
the mill tenement, so that no question of that kind arises. Bat 
the question here is, whether, being a freeholder, he is neverthe- 
less (iwqualified to act as a grand juror. Now, in the view I 
have taken of this case, it presents a question which is precise- 
ly the converse of that presented in Moore's case^ 9 Leigh 
039, and other cases referred to in the argument. If Mr. 
Dewees had no other land than the tenement on which this mill 
stands, and had no other right than what arises under this con- . 
tract, would this contract and the other established facts show 
him to be a good grand juror ? If it would not thus appear 
that he is qualified, would such a contract apd such facts suf- 
fice to disqualify him, if otherwise competent ? 
- I am bound by those decisions of higher courts which have 
held that the equitable owner of lands, who is in a condition to 
claim and enforce a conveyance of the legal title, is a freeholder 
in the sense intended by our statutes, and therefore a compe- 
tent grand juror. If not so bound I would iibt hold such a doc- 
trine — for I think that our statute, originally contemplated only 
the owner of a legal estate of freehold as a competent grand 
juror, and I am not disposed to extend the doctrine of equitable 
competency r v further than it has been carried. And I do 
not think that a;iy case goes the length of holding that such a 
contract as this would render the purchaser a competent free- 
holder, in virtue of his equitable right. He did not obtain pos- 
session at the time of the contract, and was not to have pos- 
session until some two weeks after he served on the grand in- 
quest. He had paid no part of the purchase money, and was 
not to pay any for {i considerable period ; and by the very terms 
of the agreement, no conveyance was to be made till the pur- 
chase money should have been paid. Now, no case that I have 
seen wQuld justify me in holding that such a purchaser is an 
equitable freeholder. No court of equity would decree a con- 
veyance of the legal title under such circumstances^ The pur- 
chaser was in no condition to claim or enforce such a convey- 
ance. I therefore feel satisfied that the facts proved would not 
make Mr. Dewees a good grand juror, if he had no other land ; 
and so thinking I must hold the converse result that, being 
otherwise competent, these facts do not disqualify him. 
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The reason why an owner of a mill is not allowed to serve as 
a grand juror, is, that he is liable to peculiar penalties ; and it 
is, therefore, deemed improper to make him a member of the 
presenting body. But nothing of this sort is applicable to a 
man in the situation of Mr. JDezvees. He did not occupy this 
mill; he was not liable for its management; no proceedings 
could be taken against him in connection with it. The time 
had not come at which such liabilities could attach to him. As 
yet his vendor was the responsible party. Reynold* 9 case^ 4 
Leigh. 663, shews that Andrew Bewees yet held the character 
of legal owner of this property. I must hold Harvey Dewees 
a competent grand juror, and that the facts do not sustain the 
plea. 

Judgment for the Commonwealth. 
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Phillips vs. Headen*3 Committee, 
Circuit, Court of Floyd County, Va. April Term, 1858. 

One member of a firm is sued for a partnership demand : a co-partner is a 
competent witness for the plaintiiT. 

Five persons constitute a partnership. The plaintiff agrees with one mem- 
ber to share in that member's portion of the profit and loss of the part- 
nership adventure: this does not make the plaintiff a partner in the gen- 
eral concern, nor disable him from suing at law for a debt due him from 
the firm. 

Dr. T. Eeaden, J. M. Patton^ A. Cox, E. Phillips^ and P. 
Phillips entered, into a partnership in 1854, for the purpose of 
purchasing hogs and driving them to market in Eastern Virginia. 
They purchased large numbers of hogs, and lost heavily on the 
speculation.. Dr. lleaden became a lunatic, and a commit- 
tee was appointed for him. . Tobias Phillips brought an action 
of assumpsit against Headens committee in the circuit court of 
Floyd, to recover certain sums of money alledged to be due him 
from the firm of Headen and others. The declartion recited the 
partnership — the lunacy of Headen — and the debts due to the 
piaintifif from the firm. No other member of the firm was made 
defendant in the action. The bill of particulars charged the 
price of thirty hogs, forty barrels of corn, and thirty days' work 
in driving hogs — amounting in the whole to nearly $300. Plea, 
non assumpsit. 
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Staples tor plaintiff. 
Cook for defendant. 

A jury was waived and the whole matter of law and fact sub- 
mitted to the court. In opening the case the defendant's coun- 
sel said, that as one ground of defence, he expected to prove that 
the plaintiff himself was a member of the partnership. 

The plaintiff examiicd several witnesses who proved his claims 
against the partnership. The defendant called a witness who 
said thg-t " the plaintiff told him that he was eijually interested 
in the hog speculation with Henderson Phillips'' (one of the ad- 
mitted partners,) " that if said Henderson made anything, he, 
the plaintiff, was to have half what he made, and if Henderson 
'ost, then the plaiiUiff was to bear half the loss." To rebut this 
3vidence, the plaintiff called Henderson Phillips himself. 

Cook raised the question of the competency of the witness. 

Staples urged that the interest of the witness was exactly equal 
ever^ if it did not ptieponderate against the plaintiff. If the plain- 
tiff waived the objection he could make this witness stand indif- 
ferent. If a judgment goes against his co-partner he is liable 
to contribute to its satisfaction. In fact there is no question at 
all when the plaintiff seeks to introduce him. The plaintiff makes 
him a witness at his own peril. His intei'est is all against the 
party seeking to introduce him. . He referred to 1st Starkie 119 
(side paging), and said that such a doctrine 'had been recognized 
by the Court of Appeals in the recent case of Broivn vs. John- 
son in 13 Grat. 

Fulton, J. 

I do not think that it lies in '-the defendant's mouth to object 
to the competency of hi& own partner as a witness. If the de- 
fendant was bringing forward this person, an objection from the 
plaintiff would exclude him. Of course he could not testify /or 
his co-partner in a matter touching their joint interests. But 
the plaintiff waives that objection. The witness is called to tes- 
tify against his own interest ; if he does not object, and the 
plaintiff chooses to run the risk, I must hear him. 

Henderson Phillips then stated that after the partnership 
was formed, and after nearly all their hogs had been bought, 
he and the plaintiff entered into an agreement whereby 
the plaintiff was to take half the risk of Henderson Phillips* 
interest in the enterprise. If the adventure proved' successful, 
Henderson Phillips was to gi.e the phiiiitiff one-half of his 
(Henderson's) share of the profits ; if it turned out badly, the 
plaintiff was to pay one-half of Henderson s part of the loss. 
The other partners had nothing to do with this agreement, and 
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did not even know of it. It was a mere private contract be- 
tween the two. 

Oooh contended that this agreement made the plaintiff a part- 
ner with all the members of the firm. The only sound criterion 
and test of partnership is " communion of profit and loss." That 
existed here, and the plaintiff ought therefore to be non-suited. 
He cited CoUyer on Part. §§ 10 and 18. 

Staples combatted this view, and insisted that a mere private 
agreement between one partner and another person to divide that 
partner's share of the profit did not create anj general liability 
to losses, or give a valid general claim to profits. The individual 
partner's interest is his own property, with which he may deal a? 
he pleases. He may assign his portion to whom he chooses, 
and may make any arrangements .he can to protect himself from 
loss. He referred to the 8th sec. of CoUyer, and particularly 
to Raymond's case therein mentioned. 

Fulton, J. 

It is not every agreement to share in profits and losses which 
will make.the contracting party a partner. -This is not always 
the case, even as against third persons ; much less so in a ques- 
tion between the parties. It is not necessary to consider the 
case in any aspect it might assume in relation to third persons. 
Bat so far as the defendants are concerned I do not think any 
partnership is shown. This was merely an agreement between 
the plaintiff and a single partner, that the plaintiff should share 
equally with that partner in his portion of the profit or loss. 
This did not affect the general concern. So far from the othei 
partners having any concern in this contract they were not even 
informed of its existence. They were not affected nor intended 
to be affected by it. They could neither promote nor forbid 
such an agreement. It gave the plaintiff no power nor control 
over the property and business of the firm ; nor ought it to im- 
pose any burden on him, so far as relates to the firm itself. I 
think a partner has a clear right to assign the benefit of his in- 
terest in the concern to any one, provided he does not affect the 
rights of his co-partners by so doing. This was merely a sort 
of parol assignment ; it was made subject to all the rights of 
the other members) and they have no right to complain of it. I 
do not think the plaintiff is a member of the firm ; and as liib 
claim is made out I must give him judgment. 

Judgment for tlie plalntif. 
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SET-OFF— JOINT DEMAND. 

Emns Commissioner vs. Godbey. 

Circuit Court of Floyd Co., Va.— April Term, 1858. 

The general rule in equity, as well as at law, is that a joint demand cannot 
be set off against a separate debt. 

On the ground of hopeless insolvency in the separate creditor, a court of 
equity will allow a set-off, which would be inadmissible at law. 

G. is a member of a firm *^o which E. is indebted at the time of his death ; 
and G. owes E. a separate debt at the same time. The estate of E. is 
hopelessly insolvent. Equity will not dlow the administrator of E. to 
collect the separate debt of G., but will set-off against it one half of the 
debt due from E. to the firm. 

W. O. Hagan^ administrator of Dr. S. A. J. UvanSy brought 
;m actioti of assumpsit in the Circuit Court of Floyd, against 
Jackson Q-odhey, The declaration was for work and labor done 
by Dr. JEvans, as a physician, and for medicines furnished. 
Pleas, non assumpsit^ payment and set-off. The parties entered 
into the following statement of facts and agreement. 

It is admitted that at the time of the death ot Dr, Evans, the 
defendant was indebted to him in the sum of $156 15 cents, 
due upon account for medical services rendered to defendant's 
family. At the same time said Evans was indebted, on account, 
to the firm of Deskins ^ Godbey^ (of which firm defendant was 
a member,) in the sum of $305 47 cents. Tho-t the estate of 
said Evans is utterly insolvent : there being no means at all for 
the payment of the debt due to Deskins ^ Grodbey ; and if God- 
hey be compelled to pay his debt to the estate, he will lose the 
whole, as there arfe other claims which will swallow it up. Now 
the parties do make the following agreement. It being admit- 
ted that; in this action, no part of the debt due from Evans to 
Deskins Sf Godbey, could be allowed as a set-off to the defen- 
tlant's debt to Evans ; but the parties, wishing to avoid the costs 
and trouble of a suit in equity, and waiving the legal question, 
do agree that the court shall consider the facts hereinbefore 
agreed, as if they were set forth in a bill of injunction to a judg- 
ment in favor of the plaintiff, and that bill taken for confessed : 
and if upon those facts the defendant would be entitled, in equi- 
ty, to set-off, against his debt to Evans, one half the debt of 
Evans to Deskins ^ Godbey, then he is in this action to be al- 
lowed such set-off: but if the court shall be of opinion that a 
court of equity would not allow any part of the debt^ due to 
Deskins <f Godbey, as a set-off against the defendant's liability, 
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then judgment k to be given in the plaintiff's favor, for his 
whole demand." 

Lane for the plaintiff. 
Cook for the defendant. 

For the plaintiff it was contended that the rule is the same iu 
equity as at law — that a joint demand cannot be set-off against 
a separate.liability ; and the following cases were cited. (lalliat 
V. Lynchj 2d Leigh, 493. Dale v. Oookej 4th Johnson, Ch.\ 
Cases 11. 

For the defendant it was insisted that insolvency takes this 
case out of the operation of the general rule ; the defendant re- 
lies and can only rely upon the insolvencj . If Ivans' estate 
was good, there would be no question. The rule laid down by 
Chancellor Kent in Dale v. Cooke and other like cases has never 
been attempted in Virginia; while the conti^ry doctrine has 
been repeatedly sanctioned. Dunbar v. Ducky 6 Munford, S4. 
Ford V. Thornton^ 3d Leigh, 695. See Story's Equity, vol. 2d, 
Sections 14-37. 

Fulton, J. 

It is a general ru«e, well established, both at law and in equi- 
ty, that a joint demand cannot be set-off against an individual 
liability. It is a rule founded alike in justice and convenience ; 
but at the same time it ought not to be allowed, by its operation, 
to subvert justice. I do not consider it a rule of an inflexible 
character. The authorities, cited by the defendant's counsel, 
shew that the rule has sometimes been set aside for the purpose 
of working out a natural equity. Insolvency on the part of him 
who abserts the claim, against which the set-off is sought to be 
used, has been considered a sufficient ground for its admission. 

The only question in this case is whether the facts would au- 
thorize a court of equity to take it out of the rule ; and if ever 
there was one which would give such authority, I think that this . 
is such a one. Our sense of justice revolts at the idea of com- 
pelling Mr. Godhey to pay a debt to an insolvent estate which 
owes hundreds of dollars to him and his partner^ which they can 
never hope to recover. This may be technwal equity^ as Jt cer- 
tainly is strict law ; but it is not real justice. Still if the rule 
is obligatory he must submit, and sit down under the hardship ; 
but I do not think it is inflexible. That, in general, equity has 
no right to interpose, is clear ; but in the language of Judge 
Story, " Special circumstances may occur, creating an equity, 
which will justify such an interposition." In allowing the offset 
here, I go no further than did the Court of Appeals in Ford v. 
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Thornton^ in 8d Leigh. I think justice requires this set-off to 
he made ; and holding that I am not bound by the authorities to 
reject it, I shall give the plaintiff judgment for only 8-3 37 cents, 
the balance ; and each party must pay his own costs. 
Judgment accordingly. 



EVIDENCE— DECEASED WITNESS. 

United States vs. Sierland. 

District Court of the United States, Wytheville, Va. 

In a prosecution against a postmaster, evidence having been given that tbe 
office was suspected on account of the disappearance of mail matter, vrhich 
led to investigation, and ultimately to the prosecution, it is competent for 
the defendant to repel the presumption arising from this testimony, by 
shevring that miscarriages of the mails, sent through the same office, con- 
tinued after his removal from the office. 

The rule that the testimony of a deceased witness may be given in evidence 
on a second trial between the same parties, docs not apply to a criminal 
cause. Such evidence is inadmissible to support either the prosecution 
or defence. 

At October term, 1856, James Sterlandvf 2iS indicted for steal- 
ing a letter and its contents from the post office at Wytheville^ 
Va. : he being a clerk employed in said office. He was put upon 
trial at that term, but the jury failed to agree. He was again 
tried, with the like result, at May term 1857 ; and now was put 
upon trial before a third jury, at this term. 

F. B. Miller U. S. Attorney; 

Floydy Wysor ^ Cook for the prisoner. 

It was proved that the prisoner was a clerk in the post office 
at Wytheville, and entrusted with the management of the mails 
at .that place. A mail agent who was the principal witness for 
the prosecution, testified that in 1856, the post office at Wythe- 
ville had fallen under suspicion, owing to irregularities, and dis- 
appearances of mail matter, which seemed to be attributable to 
that office. He had therefore -investigated the matter and his 
investigation had resulted in this prosecution. 

After the case for the United States was closed, the prisoner 
called a witness, James IL flyers, and stated, that his piu-pose 
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was to prove by this and other witnesses, that after the 29th day 
of October, 1856, (when the prisoner was arrested and impri- 
soned,) divers letters containing money and valuables, which had 
been mailed at Wytheville, had never reached their destination ; 
and that he was in jail from October 1856, till the latter part of 
May 1857, when he was admitted to bail. Objection was made 
to the admission of this testimony, and counsel were heard on 
the question. 

Brockenbrough, J. 

Evidence has been given that prior to the . commencement of 
this prosecution, this post office had fallen under the suspicions 
of the department, in consequence of delinquencies in the trans- 
mission of the mails, for which this office was believed to be re- 
sponsible ; and that these suspicions were the motives leading 
to the action and investigation which terminated in this prose- 
cution ; and it is also shewn that the defendant was a clerk in 
this office, and of course exposed to these suspicions. This tes- 
timony was not necessary to support the prosecution : the facts 
might have been detailed without any statement of the suspi- 
cions which put the agents of government in motion. But that 
evidence is before the jury, and the prisoner is exposed to its in- 
fluence against him. . Whatever may be the weight of the testi- 
mony — ^be its effect much or little — he must suffer something 
from its operation. It therefore seems pertinent to rebut the 
effect of this evidence. To do this, the prisoner offers to shew 
that after he was arrested and imprisoned, and therefore reliev- 
ed from all suspicion on account of subsequent delinquencies, 
there were still irregularities and miscarriages in this office. I 
think this is relevant and proper testimony. He is to be affect- 
ed by evidence of delinquencies occurring while he was in the 
office : I think he ought to be allowed to shew that after his con- 
aectipn with the office had terminated, and he was in such a sit- 
uation as to render it impossible to suspect him, the delinquen- 
cies continued to occur. I must admit the evidence for what it 
is worth. 

In the further progress of the case, the prisoner proved that 
Eli Rider was examined as a witness in his behalf on the trial 
at May term 1857. and that Rider had since died. He then 
called a witness who said that he heard Rider s evidence, and 
could detail it ; and the prisoner then proposed to offer Rider s 
statements in evidence. This was o')jected to on the ground 
that in a ciiminal trial, proof of the testimony given by a de- 
ceased witness on a former trial, is not tidiuissible. For the 
.:^eneral rule on the subject the prisoner's counsel referred to 1st 
<jrreenleaf on Evidence, sections 163 to 100 ; and to Strutt vs. 
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Bovingdon, 5th Espinasse's Rep., 56. On the other side Finn 
vs. Commonwealth, 6 Rand, 701 was relied on. 

Brockenbeough, J. 

There is no question as to the rule th^t in a civil action either 
party may give in evidence the facts deposed to by a deceased 
person, who has testified upon a former trial. But I do not find 
that this course has ever been allowed in a criminal trial. On 
the other hand, Finn's case is a direct authority against the ad- 
mission of such evidence. 

It is true that in that case the testimony was offered against 
the prisoner, and the court held that it was the right of the ac- 
cused to be confronted with his accuser and the witnesses. But 
if such evidence cannot be used against him, is it not a corolla- 
ry from the decision that it may not be used in his favor ? To 
me it seems that it is. 

But the defendant's counsel contend that Finn's case is not 
binding upon this question, because upon the point now in dis- 
pute, that decision was a mere obiter dictum. It is true that in 
Finn's case the witness whose former testimony was ofiered 
against the prisoner was not dead ; but he had left t&e Com- 
monwealth — was beyond the jurisdiction of the court, and for 
all the practical purposes of the prosecution, was in the same 
condition as if dead. If it had been a civil action, proof of his 
statements on the former trial would have been admissible. The 
question, therefore, in that case was not precisely identical with 
the one at the bar ; but the court considered the subject in both 
aspects, and decided that the absent witness could only be re- 
garded as a dead man ; or rather they decided that even if he 
were dead his statements would not be heard and still less could 
they be admitted on the ground of his absence from the juris- 
diction. 

I qannot say that I approve the rule as it is established. I 
can easily perceive the great oppression and hardship under 
which a man might sufiFer by reason of the death of his witness. 
It does seem that it is casting upon him an injury resulting from 
the act of God ; and the remarks of Lord Ellenborough, in 
Strutt vs. Bovingdon, are very apposite, that this is not the 
loose asseveration of an irresponsible person, but his statement 
under the sanction of an oath, and it comes in that sacramental 
form in which alone is evidence to be heard. But I have no al- 
ternative, and am constrained to hold that this evidence is not 
admissible. 

The prisoner was found guilty and sentenced to ten years im- 
prisonment in the penitentiary of the United States. 
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PURCHASE MONEY— CONDITION PRECEDENT. 

Crahtree v. Crabiree. 
Circuitr Court of Wythe County, Va. May Term, 1858. 

The execution of a conyeyance of land is not a condition precedent to the 
right to recorer the purchase money. 

The vendor of land dies without executing a oonyeyance, and his heire have 
made none since his death. There is no defect in the title of the vendor, 
and no assertion of claim by any other person. The vendor's adminis- 
trator may recover the purchase money. 

James R. Crahtree' s administrator brought an action of debt 
against John Orabtree, founded on a single bill for $1500. The 
declaration was in the ordinary form. 

Among other pleas, the defendant tendered a special one in 
writing, substantially as follows : " That in the lifetime of Jos. 
R. Crabtrecy he and the defendant jointly purchased a tract of 
land from one SpangUr : that James R, Crabtree sold his inter- 
est in this land to the defendant, at the price of $1500 — ^for 
which sum the single bill sued upon was executed — and for no 
other consideration : that after this transfer and sale, Spangler 
conveyed the land jointly to James R. Crabtree and defendant : 
that said James never conveyed to defendant the moietjr of the 
land, and his heirs have not conveyed the same since his death, 
and that the legal title to the said moiety is still in said heirs ; 
whereby the defendant says that the consideration of the said 
single bill has wholly failed, and he has sustained damage to the 
full amount thereof — wherefore," &c. 

To the reception of this plea the plaintiff objected. 

Cook for the plaintiff. 

Sheffey ^ Leftwich for the defendant. 

For the plaintiff it was submitted that the plea shewed no de- 
fence. There is no failure of consideration — for. the plea doe^ 
not allege that there is any defect in the title to the land — or 
that the defendant has been evicted ; or that any person is set- 
ting up an adverse claim to the land. It does not even show 
that the vendor was requested to make a deed, or that his heirs 
have been called on to do so since his death. It is a mere at- 
tempt to do what has failed in countless instances — to delay the 
purchase money until a conveyance is made — in effect, to put 
the cart before th^ horse. The question is settled by the case 
of Bailey v. Clay^ &c., 4 Rand. 346. To the same effect are 
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the cases of Beale v. Sieveley 8 Leigh 658, and Clarice v. (7wr- 
^w, 11 Leigh 559. If this plea be admitted, the defendant will 
hold the land, and yet avoid payment of its price. The statute 
of equitable set-off does not embrace this case : for a court of 
equity would grant no relief to the defendant, upon the case 
presented in the plea. A bill of injunction on such grounds 
would bo open to a demurrer. And there is no standard or 
measure by which damages could be estimated, even if any dam- 
ages at all could be allowed. At the most, the failure to convey 
the land would but be damnum absque injuria. 

These views were contradicted by the defendant's counsel, who 
insisted that the case fell within the provisions of the 5th section 
of chap. 173, p. 654 of the Code, allowing set-offs of equitable 
matters. They contended that the failure to convey the land 
was such a failure of the consideration of the contract as would 
entitle the purchaser to relief against the obligation in part at 
least ; and so would bring the case within the operation of the 
statute. 

Fulton, J. 

This plea is entirely inadmissible. It does not present any 
answer to the pjaintiff *s demand. By our law, as clearly estab- 
lished in the cases referred to, conveyance of land is not a con- 
dition precedent to the right of the vendor to demand his pur- 
chase money. Parties might, by an express contract, make the 
payments dependant upon the conveyance ; but it is not alleged 
that it was so done in this case. It is true that courts of equi- 
ty will not allow the vendor to collect his money when he can 
not or will not make a good title, or such as his contract re- 
quires ; but this plea alleges nothing of the sort. There is no 
allegation of defect of title, or of refusal to execute a deed, or 
of eviction, or of outstanding title, in another person, or of any 
adverse claim. Nor is there any offer on the defendant's part 
to relinquish the land, and give up any right to apply to a court 
of equity for a conveyance. It is a bold effort to retain the 
land without paying for it. 

There are two recent decisions of the Court of Appeals, which 
i;o pretty strongly to show that this plea would not be allowable 
oven if it appeared that a title could not be made, or that steps 
had been taken, without effect, to obtain a conveyance. They 
are Shiflett v. Orange Humane Society^ 7 Grat. 297, and Wat- 
kins V. Hopkins^ 13 Grat. 743. But I need not dwell upon 
them, as the allegations of this plea do not raise the question. 

If this matter presented any defence at all, it could only go 
to the whole demand. If the failure to make a deed affects the 
claim at all, it affects every part of it : it cannot have any par- 
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tial operation. If there be any measure ot damages, it t5an be 
only the whole debt : there is no criterion whereby to assess a 
smaller allowance. But, as I have said, it is not allowed to af- 
fect the whole debt ; and it follows that it can aflfect no part. 
The plea is rejected. 



MR. HOWARD'S ARGUMENT IN BAILEY, &c. v. POINDEXTER'S 

EXECUTOR. 

In accordance with our promise, made in the last number of the Law 
Journal, we insert in our columns an abstract from the argument of Mr. 
John Howard, in the now leading case of Bailey, dx, v. Poindexters Ex'or. 
It would have afforded us much pleasure to publish the whole argument, 
had our limi*^ed space permitted. 

Since the publication of the opinion of the Supreme Court of Appeals in 
that case, it has been followed up by another decision of equal importance 
and value — Williamson et, als. v. Coalter*s Ex'ors et als. This case con- 
firms the judgment in Bailey, d'-c, v. Poindexter^s Ex^or, that a slave hasno 
power to elect to bo free. The manumitting clause in this will was as 
follows : 

*' Fifth. I direct in regi^rd to the balance of my negroes, that they shall 
be manumitted on the Ist day of January, 1858, and I authorize and re- 
quest my executors to ascertain what fund will be sufficient to provide the 
usual outfit for and to remove said negroes to Liberia, and I hereby direct 
my said executors to raise said fund or such an amount, as in their judg- 
ment may be sufficient for that purpose, from my estate, and to use the said 
fund in removing and settling my said servants in Liberia, or any other 
free State or country, in which they may elect to live ; the adults selecting 
' for themselves and the parents for their infant children. And I further 
direct, that if any of my said servants shall prefer to remain in Virginia, 
instead of accepting the- foregoing provisions, it is my desire that they shall 
be permitted by my executors, to select among my relatives their respec- 
tive owners — said election to be made by the adults and parents as afore- 
said." And property to the amount of from fifteen to twenty thousand 
dollars was charged as a fund for the use of the slaves. 

Mossrs. Patton & Howard argued the case against the emancipation and 
Messrs. Morson and Little in favor of it. The court decided that the will 
gave only a qualified emancipation to the slaves, which they had no legal 
capacity to accept and that therefore the will was void as to the conditional 
bequest of freedom. Thus it will be seen, that though not expressly so de- 
cl|ired in the opinions of our courts, the old doctrine of thp law, infavorem 
libertatis has been virtually abandoned and the policy of the law upon that 
subject has undergone a jshange, of which we have only seen the commence- 
ment. 
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African slavery as it exists in Virginia and the Southern 
States, is an institution 8ui generis. It is often compared to the 
Feudal Villenage and the Roman Servitude. It most resembles 
the last. But it is different from both. Commonwealth v. Tur- 
ner, 5 Rand. 678. Neal v. Farmer, 9 Georgia R. 679. And 
no illustrations or analogies drawn from those sources can eluci- 
date its legal character or relations. — Ibid. In discussing legal 
- questions growing out of these relations, the remark of Tucker, 
J. in Elder v. Elder's ex'ors, 4 Leigh 252, may be generalized, 
and it may be said with perfect truth that there is an absence of 
all authority or analogy upon the subject, so far as any system 
of jurisprudence is concerned, except our own. 

The legal character and nature of the slavery in this State 
must be decided therefore from positive law. 

What law ? The Constitutional and Statute Law. 

For, whatever doubts may be entertained of the correctness 
of the decision, since the celebrated judgment of Lord Mansfield 
in Somersett'fi case, 20 Howell's State Trials, p. 1 ; Loft's R. 
1 ; (1771) ; — it has been regarded as settled that slavery is un- 
known to the Common Law of England, and therefore unknown 
ta that law as introduced into the colony, now the State of Vir- 
ginia. And it was upon this ground that the General Court de- 
cided in Turner's case, 5 Rand. G78, that an indictment could 
not be sustained against a master for malicious, cruel and exces- 
sive beating of his own slave, there being no statute upon the 
subject. 

In regard therefore to his civil rights and relations, the slave 
is that which the Constitutional and Statute law makes him. 
He is that in legal contemplation, and nothing more. He is ab- 
solutely unknown to the law in that respect, except in the Jta 
lex acripta cat. 

What then is the civil status of the slave, as shewn by the 
Constitutional and Statute law ? I contend . that by that law 
and from the necessary nature of slavery as it exists thereun- 
der — de natura legis et ex necessitate 7'ei — the slave has no civil 
rights and no legal capacity whatever. 

Recognised rights on the part of the governed imply corres- 
ponding civil duties on the part of the government, for rights 
and duties are correlative term a. . Jus et ooUgatio sunt correlata. 

If the slave has recognised civil rights, the State protects and 
is bound to protect those rights, and the obligation is to the 
slave. Recognised civil rights also imply civil remedies to en- 
lorce them, for without these, rights are nothing, and hence the 
universal maxim of the law that there is no legal right without 
a legal remedy. Civil remedies are the legal sanction and muni- 
ments of civil rights, their best criterion and only safeguard. 
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If the slave has civil rights, he must have civil remedies, which 
attach to him as a slave. 

According to Blackstone, all civil rights may he reduced to 
three principal or primary articles ; the right of personal liber- 
ty, the right of personal security, and the right of private prop- 
erty ; because, as there is no other known method of compul- 
sion, or of abridging man's natural free will, but by an infringe- 
ment or diminution of one or the other of these important rights, 
the preservation of thesejnviolate, may justly be said to include 
the preservation of our civil immunities in their largest and most 
extensive sense. 1 Black. Com. 129, 130. 

Now, which of these civil rights has the slave, that the State 
recognizes any obligation to the slave to enforce or does enforce ? 
And what remedy has the slave, as such, to enforce it ? Save 
the privilege given him by statute in the single and exceptional 
case of a suit for freedom, in what manner can a slave assert 
any legal right, plead or be impleaded ? Has he magna charta 
or habeas corpus ? Where are his Constitutional guarantees ? 
To ask these questions is to answer them. 

" In a state of slavery," says St. George Tucker, a strong 
friend of the slave, " the right of personal liberty and the right 
of private property are wholly abolished ; the person of the 
slave being at the absolute disposal of his master ; and proper- 
ty, what he is incapable, in that state, either of acquiring or 
holding to his own use.*' Tucker's Com. on Black., 2 vol. Ap- 
pendix, p. 54. And as to personal security, the protection of 
life and limb given him by the law (for he cannot claim or com- 
mand it as a right,) that but perpetuates his existence and mar- 
ket value in a state of slavery, a state of absolute nudation of 
all legal right and capacity.* Law, as to him, is only a com- 
pact between his rulers, to which he is utterly unknown. 

• The General Court held in Souther's case, 7 Grat. 673, that though it it* 
true, as decided in Turner's case, 5 Rand. 678, that an indictment will not lie* 
against « master for the cruel, malicious and excessive beating of his own 
slave, since a right to dominion over the services and conduct of the slave 
necessarily implies and carries with it ample authority to enforce it, of the 
proper exercise of which the master, in the nature of things, must be the sole 
judge.; yet that jurisdiction of life and death over the slave was not requisite 
lor that purpose, and therefore, that if the master inflicted excessive and in- 
human punishment upon his slave, he did it at the peril of his own responsi- 
bility to the criminal law, which forbids malicious homicide m any mannor 
arid by a^y body. That was a most righteous decision, though it may well be 
doubted whetber the prbfessed grounds of it are entirely consistent with the 
gronzids of the decision iA Turner's case, which was quoted and approved by 
the cbnpt. . Bi5t surely, whether that be so or not, there is nothing in the case 
tetfogaii^ili; cLYiy legisii' right in .the slave to command petsonftl securify from 
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So far from having civil rights, he is but the object of the 
civil rights of others. 

By the Constitution of the United States slaves are recogni- 
zed as property, and though in arranging the apportionment of 
the ratio of direct taxation and of representation of the several 
States in Congress, slaves are embraced under the general desig- 
nation of "three .fifths of all other persons," yet their rights as 
persons are utterly ignored, and they are counted as such in that 
instrument merely in the adjustment of the ratio of taxation and 
of the rights of their owners and their owners's property to fed- 
eral representation. Dred Scott v. Sanford, 19 Howard U. S. 
R. 414 ; 3 vol. Madison State Papers, tit. slaves. And that 
Congress has passed no law, and has no authority to pass any 
law, touching the rights and relations of Virginia masters in and 
to their slaves as property, except to recognize, protect and en- 
force these rights and- relations as they exist under the State 

the State. By a sort of customary law, from the introduction of slaves in 
Virginia to the present time, injuries to them of life and limb have been puii- 
islied by whomsoever committed, and practically as much protection in that 
respect is furnished to the slave as to any other part of our population. For, 
as all their civil rights are transferred to their master as a necessary conse- 
quence and incident of slavery, the master is prompted^by the suggestions at 
<mce of self-interest, pride and personal attachment to his slaves, not only to 
treat them humanely himself, but to protect them by the law, if need be, and 
sometimes wtthout appealing to that slow and unsatisfactory process. But at 
the same time he acknowledges no legal right in the slave to compel him, or 
the law either, td vindicate his injuries. This ,view of the subject, I have 
been pleased to find confirmed by a recent judicial writer of great learning 
and philosophic accuracy of thought : 

'•Chattel slavery may exist under restrictions by municipal law on the pow- 
er of the master, in view of the interests of society, without vesting the rights 
of a legal person in the Slave. Savigny: Heut, R. R., B. ii., c. 2 § 65. The 
person held in slavery may continue to have the character of property in the 
eye of the law, in States wherein, under the influence of public opinion or 
other moral causes, protection is in practice ensured to the slave as a natural 
person, unknown to other communities wherein the law upon which the re- 
lation rests is the same in judicial apprehension." Topics of Jurisprudence 
fonnected with Conditions of Freedom and Bondage, p. 4*2. By John C. Hurd, 
Counsellor at Law. New York: D. Van Nostrand, 185G. In illustration of 
the last remark of Mr, H. is the fact that it has been decided in Georgia tliat 
it is not felony at common law to kill a slave. 9 Georgia R. 579. In all of 
the Southern States, there are statutory regulations upon ofienees committed 
by or upon slaves, diflfering in detail, but all givmg substantial protection to 
the slave of life and limb, without recognizing in him, so far as I have obser- 
ved, the slightest legal right to compel such protection .from the law, unless 
indeed the permitted exercise of the right of self-defence in certain extreme 
cases be regarded an acknowledgment of such. 
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Constitution and laws, need scarcely be stated to the supreme 
judiciary of Virginia, whose decisions have amply illustrated a 
noble fealty to the supremacy of State sovereignty in all mat- 
ters within the sacred circle of its peculiar and exclusive juris- 
diction. 

By the Constitution of Virginia, slaves are expressly recog- 
nized as property, and not at all as persons having civil rights 
in any respect whatsoever. Art. IV., Sects. 22, 23. 

And now looking to the statute law of the State, we find that 
from the earliest period, so far as their civil status is concerned, 
slaves are always spoken of and treated in the numerous acts of 
the House of Burgesses and the General Assembly, as mere prop- 
erty. It is a curious fact that there is no statute directly redu- 
cing negroes into slavery. " In 1620," says Captain Smith, 
"a Dutch ship of warre, brought us 20 negars,'' for sale; they 
were bought by the colonists ; and that was the origin of Afri- 
can slavery in Virginia. They were first regarded as personal 
chattels, were bought and sold and held like any other personal 
estate, were subject to the payment of debts, and went to the 
executor or administrator, like any other personalty. Then, for 
a long time, in particular cases, such as descents, &c., they were 
made real estate, and passed to the heir at law. 3 Hen. Stat. 
Larg. 333, October, 1705 ; 4 Hen. Stat, l.arg. 222, Feb. 1727 ; 
2 Wash. 1, 7 ; ibid 68, 70 ; 2 H. & M. 69 ; 6 Munf. 200. 

They continued to be such real estate during the whole period 
of the Revolution, and down to 1792, when by R. C. Chap. 103, 
it was enacted that ^^ all negro and mulatto slaves, in all courts 
of judicature in this Commonwealth, shall be held, taken and 
adjudged to be personal estate.** This was re-enacted by 1 R. 
C. p. 431, 1819; and by Code of Virginia, p. 458, 1849, it is 
summarily said: ^^ Slaves shall be deemed personal estate." 

Looking at these acts, it is safe to say that the law regards a 
negro slave, so far as his civil statuB is concerned, as purely and 
absolutely as mere property, to be bought and sold, and pass and 
descend, as a tract of land, a horse or an ox. 

From this it necessarily follows, that the condition of the ne- 
gro in slavery, is that of absolute civil incapacity, or rather of 
absolute civil non-entity. He is certainly incapable of owning 
property of any kind. He is incapable of making any legal 
contract by which property of any kind may bfe acquired or 
held. And he can do no civil legal act, by which the property 
of other persons can be lawfully diverted, or alien?,ted, or the 
relations of property be in any wise legally changed or affected. 
In regard to property, and the relations of property, he is em?- 
phatically and absolutely unknown to the law, except ao4he sub- 
ject of property owned by another. 
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The Supreme Court of North Carolina, in a recent case, have 
well expressed the law, in the Southern States, upon this point : 
*' Under our system ^f law, a slave can make no contract. In 
the nature of things he cannot. He is, in contemplation of law, 
not a person for that purpose. He has no legal capacity to 
make a contract ; he has no legal mind. He is the property of 
his master, and all the proceeds of his labor belong to his owner. 
If property is devised or given to him, the devise or bequest is 
void, and the personalty given either belongs to the giver or be- 
comes the property of the owner. A slave has no legal status 
in our courts, except as a criminal or as a witness in certain 
cases. In the Southern States the policy of our laws in keep- 
ing slaves within their proper sphere, has run through all the 
legislation of which their acts are the subject-matter." And the 
court then decided that " Contracts made by slaves are void, and 
if a slave executes his note or bond, and a free man is the secu- 
rity upon it, the note or bond is void, and the security not lia- 
ble." Butler V. Faulk, Quarterly Law Journal for April 1857, 
p. 141. 

In Virginia the statutes are numerous in which the legal in- 
capacity of slaves to make contracts is clearly declared or implied, 
and the policy of keeping them in their " proper sphere" of ab- 
solute civil non-entity, distinctly enforced by various penalties 
inflicted upon all persons trading or dealing with them. Octo- 
ber lt05, chap. 59, sec. 15, 3 Stat. Larg. 4o0 ; November 1753, 
chap. 7, 6 Stat. Larg. 359 ; 1785, 12 Stat. Larg. 183, 1792, 
chap. 103, R. C. ; 1819, 1 E. C. chap. Ill ; 1849, Code of 
Va. p. 460. 

And this, the Supreme Court of Appeals of Virginia has ex- 
pressly decided that " A Coui-t of Equity cannot enforce a 
promise made by a master that he will emancipate his slave, after 
a certain condition performed, which condition has been com- 
plied with." Sawney va. Carter, 5 Rand. 178. In that case 
Judge Coalter, delivering the opinion of the whole court,- strong- 
ly says : " The pauper in this case, claims his freedom on an 
alleged contract between his master and him, at the titiie he was 
purchased at an executor's sale, that on paying his purchase 
money, he (should be free. He alleges that he has paid accord- 
ingly ; but that his master would not emancipate him. ♦ * * 
* * * * There is no case iil this court, that I can find; 
justifying the idea that a Court of Equity can enforce, such a 
contract ; but the reverse has been decided, as will be seen here- 
after^ 

In Stevenson v. Singleton, 1 Leigh, 72, the case of a con- 
rract between master and slave, whereby the master agreed to 
emancipate the slave for $1,000, to be paid by the slave to him, 
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of which the bIeto paid 9^66 ; Cabell, J., delivering the opinion 
of a fall court, Bays : '^ In the case of Sawney v. Carter, 6 Kand. 
178, this court refused, on fpreat consideration, to enforce a 
promise by a master to emancipate his slave. It is impossible to 
distinguish that case from this. This court proceeded on the 
principle, that it is not competent to a court of chancery to enforce 
a contract between master and slave, even though the contract 
sboald be fully complied with on the part of the slave." 

If legal rights be conceded the slave, the courts would be con- 
verted into a constant forum for settling the disputes between 
master and slave ; from which, as was well said Gholson, ar- 
guendo in Adams v, Qilliam, 1 Pat. & Heath, 161, would arise 
a state of things utterly incompatible with the proper subordi- 
nation of the slave, nay with, the existence of slavery in the 
community. Nor, indeed, from the relation between master and 
slaire, can any contract, by or with a slave acting for himself, 
and in his own right, have any possible legal validity whatever. 
To constitute a good contract, the parties must be free agents ; 
but as the will of the master is the will of the slave, the neces- 
sary independence and freedom to make the contract, or not, 
does not exist. A still further and stronger reason is, that since 
the slave himself, and all the acquisitions of the slave, belong 
absolutely to the master, a contract by the master with his slave 
is but a contract hj the master with his own property for his 
own property. It is no answer to say that the slave is compe- 
tent to contract with the consent of his owner, with a third per- 
son ; because such person has no control over the slave, who, for 
the purpose of the contract, may be regarded as the agent of 
the master. 

There have been similar decisions to the above in all the South- 
em States in which questions of this kind have been presented 
for adjudication. 

That a promise or declaration made to a slave, or for his ben- 
fit, cannot be enforced in a court of law or equity ; that a slave 
cannot sue or be sued — (the exceptional case of a suit for free- 
dom being provided for by statute or proceeding upon the legal 
fiction that he is free and is, therefore, entitled to relief from 
bondage) — that he cannot own or acquire property of an; itind, 
in any way ; that he can make no valid contract of any'^ort — 
not even the contract of marriage; that he has in fine, no civil 
rights whatever ; that all his civil rights of every character are 
transferred to his master ; that law as to him is only a compact 
between his rulers and the questions which concern him are mat- 
ters between them ; See Beall v. Joseph, (a negro,) Harden, 51 : 
The State v. Samuel, 2 Dev. & Batt. 177 ; Hall v. Dolly Mul- 
len, 6 Har. & John. 190; Susan v. David Wells, 3 Brevard, 11. 
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Bland and Norfolk v. Negro Bowling, Gist v. Tookey, 2 Rich. 
424 ; State, use of Clements v. Van Lear et als., 5 Maryland 
Eep. 92 ; Sarah and MaUnda v. Garaner et als., 24 Ala. 719 ; 
Smith V. State, 9 Ala. 990 ; Bynum v. Bostick, 4 Dess. 266 ; 
Cunningham v. Cunningham, Cam. & Nor. 353 ; Girod v. Lewis 
6 Mart. La. Kep. 659 ; Brandon et als. v. Planters & Merchants 
Bank of Huntsville, 1 Stewart's Rep. 320 ; Lucy and Mark, 4 
Mon. 167 ; Emerson v. Howland, 1 Mason's Rep. 45 ; Graves 
V, Allen, 13 B. Mon. R. 190 ; Lenoir v. Sylvester, 1 Bailey. 
632 ; Ex Parte Boylston, 2 Stroth. 43 ; and that the Common 
Law is not applicable to the status of the slave, see State v. 
Boom. Taylor's Rep. 105, State v. Mann, 2 Dev. & Batt. Law 
Rep. 579-80 ; Fable v. Brown's ex'or, 2 Hill, 378 ; Neal v. Far- 
nier, 9 Georgia Rep. 679-80 ; in which last case, after an elabo- 
rate argument by the bar, and great consideration by the court, 
it was held, in a judgment evincing much learning and ability, 
that the Law of Villenage had no application to African Slave- 
ry in England, or Georgia ; that the Common Law of England 
is inapplicable to the institution of slavery, except to protect the 
riglits of the master ; that the civil rights of the master do not 
appertain 1)o the slave ; that the rights' personal, if they might 
be so designated, of the slave, are some of them, essentially dif- 
ferent from those of the master, and cannot therefore be subject 
to the same system of laws ; that they must be defined by posi- 
tive, enactments j. which, while they protect the slave, guard the 
rights of the master. 

All these deci^ons are legal conclusions flowing naturally and 
necessarily from the one clear, simple, fundamental idea of chat- 
tel slavery. That fundamental idea, is, that, in the eye of the 
law, so far certainly as civil rights and relations are concerned, 
the slave is not a person, but a thing. The investiture of a chat- 
tel with civil rights or legal capacity, is a legal solecism and ab- 
surdity. The attribution of legal personality to a chattel slave 
— ^legal conscience, legal intellect, legal fijeedom, or liberty and 
power of free choice and action, and corresponding legal obliga- 
tions growing out of such qualities, faculties and action- — implies 
a glaring contradiction in terms, an absolute legal impossibility ; 
a hybrid legal status, a legal hisus naturce, which, in the very 
act of its abortive birth, destroys the source of its origin or is 
itself destroyed. 

Chief Justice Taney, in delivering the judgment of the Su- 
preme Court of the United States, in Dred Scott v, Sanford, 
states in the clearest manner the true light and condition in 
which the African race was esteemed and held at the time of the 
foundation of bur State and Federal Governments, and thus 
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historically and philosophically accounts for tlie existing legal 
and political relations between the negro and tlic white man : 

" They had, for more than a century before, been regarded as 
beings of an inferior order, and altogether unfit to associate with 
the white race, either in social or political relations ; and so far 
inferior, that they had no rights which the white man was bound 
to respect, and that the negro might justly and lawfully be re- 
duced to slavery for his benefit. He was bought and sold, and 
treated as an ordinary article of merchandise and traflfic, when- 
ever a profit could be made by it. This opinion was at that time 
fixed and universal in the civilized portion of the human race. 
It was regarded as an axiom in morals as well as in politics, 
which no one thought of disputing, or supposed open to dispute ; 
and men in every grade and position in society daily and habit- 
ually acted upon it in their private pursuits, as well as in mat- 
ters of public concern, without doubting for a moment the cor- 
rectness of this opinion. And in no nation was this opinion 
more firmly fixed or more uniformly acted upon than by the 
English Government and English people. They not only seized 
them on the coast of Africa, and sold them or held them in sla- 
very for their own use, but they took them as ordinary articles 
of merchandise to every country where they could make a profit 
on them, and were far more extensively employed in this com- 
merce than any other nation in the world. The opinion thus 
entertained and acted upon in England was naturally impressed 
upon the colonies they founded on this side of the Atlantic. And, 
accordingly, a negro of the African race was regarded by tb'^m 
as an article of property, and held, and bought, and sold as such, 
in every one of the 13 colonies which united in the Declnri»tion 
of Independence, and which afterwards formed the Constitution 
of the United States. The slaves were more or less numerous 
as slave labor was found more or less profitable. But no one 
seems to have doubted the correctness of the prevailing opinion 
at the time. The legislation of the colonies furnishes positive 
and indisputable proof of this fact.** 19 Howard 407-8. 

We have seen what strong and cliear proof both the legis- 
lation and the courts of Virginia furnish of its truth. 

An application of the foregoing . principles and decisions 
ought, as it seems to ine, to settle this case. ***** 

In a bequest to slaves of a mere election between freedom 
and slavery, we have shown, in expounding this will, that 
there is no absolute, but only a conditional emancipation of 
the slaves ; that the act of election by them to become free is 
a necessary condition precedent to the accruing of their free- 
dom; and therefore, that on tkeir will and pleasure, on their 
choice, or volition, is made to depend their future legal status 
17 
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The direct question to be decided then, is, Are slaves en- 
dowed with the civil capacity to choose between freedom and 
slavery? Can they emancipate themselves by their own vo- 
lition? Can they devest the property of others in themselves 
by any legal act of their own? 

Now it has been shown that the slave has no civil rights 

whatever. It has been shown that he has no civil status ; 

that he can do no legal, civil act; that he has no legal mind, 

will or discretion; that he has absolutely no exi&tence in the 

eye of the civil jurisdiction, except as a chattel, the subject 

of property, and the object of the civil rights of others. 

With what reason can it be contended that he has the civil 

right and the legal capacity to devest the property of others 

in himself; or to do that great, transcendent act of supreme, 

civil dignity, and- sovereign power, the transformation of 

himself from a thing into a person, from a chattel to a man, 

clothed with all the high attributes of a citizen which can 

attach to his race? And if his master, endowed with all civil 

rights, and with plenary civil capacity, cannot emancipate 

him except by deed of will, executed in solemn form, can he 

emancipate himself by the simple expression of his pleasure 

to be free? Or, on the other hand, if the law requires that 

in order to enslave himself, if free, a negro must go through 

regular prescribed forms in a high Court of Justice, with all 

the safeguards of judicial protection around him, shall it be 

said that he can enslave himself forever, perchance by the 

mere light volition of a moment, the utterance of a word, or 

the nodding of his head? Where is the legal consistency in 

such anomolies and contradictions as these? How can they 

be reconciled with the established legal incapacity of the 

slave, or with either the spirit or the letter, or the purposes 

and policy of the emancipation laws? 

But it is earnestly contended, that although it is true that 
slaves are chattels in Virginia, and are incapable as slaves of 
forming any legal contract, or doing other legal civil act, yet 
that they are not mere chattels, that they are human, sen- 
tient, moral and intellectual beings, that as such they are 
dealt with by the law ; and therefore, that they -ought to be 
held capable of an election between freedom, and slavery. 
And in support of this view, one of the counsel for the ap- 
pellees (Judge Crump) refers to Summers and al. v. Bean. 
13 G-rat. 412, in which there qpcurs this rer»ark of Moncure, 
J., delivering the opinion of the Court: "Slaves are hot only 
property, but rational beings ; and are generalh'^ acquired 
with reference to their moral and intellectual qualities." 
Now it is to be observed in this discussion, that the true 
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inqnirj is, not what is the moral and intellectual character 
or capacity of the negro race, or for what qualities, or habits, 
slaves are generally acquired or esteemed, but what is the 
relation they sustain to the law of the land ? And by refer- 
ence to the case cited, it will be seen that the remark of the 
Judge, above quoted, had no allusion whatever to the civil 
relations or status of the slave, but on the contrary referred 
to his moral and intellectual qualities as affecting his pecu- 
liar value as an article of property. The question was, 
whether a Court of Equity will decree the specific execution 
of a contract for the sale or delivery of slaves at the suit of 
the purchaser, without any allegation or proof of peculiar 
value; and in dealing with this question, the Court looked 
to the character of the slave as an article of property, and to 
his moral and intellectual qualities as calculated to engender 
sentiments of friendship, affection, and esteem,, on the part 
of the master, towards the slave, which might invest the 
slave with such special and peculiar value, in the eye of the 
master, as that adequate compensation for the loss of the 
slave could not be had at law in an action for damages. All 
the South Carolina decisions cited in the opinion of the 
Court, proceed upon the same ground. See particularly 
Young V. Burton, 1 McMul. Eq. R. 255. And they decide, 
as the Court of Appeals decided in this case, that a master 
may very well attach such a special and peculiar value to his 
slave ou account of his personal qualities, as that no jury 
could give adequate compensation for his loss. The Court 
say: "Slaves are not only property, but rational beings ; and 
are generally acquired with reference to their moral and in- 
tellectual qualities. Therefore damages at law, which are 
measured by the ordinary market value of the subject, will 
not generally afford adequate compensation for the breach of 
a contract for the sale of slaves. There is at least as much 
reason for enforcing the specific execution of such a contract 
as a contract for the sale of real estate. The only difference 
between the two cases seems to be this — that while in the 
latter specific execution will always be enforced if the con- 
tract be unobjectionable, and the suit be brought in due time, 
it will not in th'e former, if the slaves were purchased as 
merchandise, without reference to their peculiar value to the 
purchaser, or that the plaintiff is a mere mortgagee or other 
incumbrancer ; in which case, as the slaves are to be sold at 
all events, damage at law assessed according to their market 
value, would be adequate compensation." The reasoning of 
the Court plainly shows that it regarded the slave merely as 
an article of property, to which his qualities or habits, or to 



260 BAILEY, &c. v. POINDEXTER'S EX'Oi*. [Jult. 

which peculiar circumstances might attach a special value, 
just as special value is attached to real estate from natural 
causes; and to argue thence that a negro slave was adjudged 
or recognized hy that case to be endowed with the social and 
civil attributes of a white man, would be about as logical as 
to argue that real estate was adjudged or recognized to be 
endowed with the same attributes, because such is its charac- 
ter as property, and such the peculiar associations and feel- 
ings with which it is invested and regarded by mankind, that 
the law will enforce the specific execution of a contract for 
its purchase or sale. 

Nor, as it seems to me, has the case of Boyce v. AndersoO; 
2 Peters, 150, referred to in this connection by the same coun- 
sel, any pertinency to this case. It is very true that Judge 
Marshall there said : "A slave has volition, and has feelings 
which cannot be entirely disregarded." But look at the case. 
It was an action of damages to recover the value of slaves 
lost by the negligence of the captain and commandants of a 
steamboat, as common carriers. The Supreme Court held 
that the law regulating the responsibility of common carriers, 
did not apply to the case, because the carrier has not, and 
could not have, the same control over slaves that he has over 
inanimate matter — that in the nature of things a slave resem- 
bled a passenger, and not a package of goods. The same 
might have been said of an apprentice, or other person bound 
to service. And the Chief Justice, in delivering the opinion 
of the Court, referred to the fact, that though there are no 
slaves in England, there are persons in whose service another 
has a temporary interest; but that the responsibility of a car- 
rier, for injury which such person might sustain, has never 
been placed on the same principle with his responsibility for 
a bale of goods. But surely, in deciding that point, the En- 
glish courts had no reference to the civil status of the persons 
so held to service : nor did the Supreme court in this case 
have any reference to the civil status of the slave. It con- 
sidered the qualities, habits and character of the slave, as 
effecting his character as an article of transportation. "A 
slave," says the judge, "has volition, and has feelings which 
cannot be entirely disregarded. These properties cannot be 
overlooked in conveying him from place to place. He cannot 
be stowed away as a common package. Not only does hu- 
manity forbid this proceeding, but it might endanger his life 
or health. Consequently this rigorous mode of treatment 
cannot be adopted, unless stipulated for by contract. But 
left at liberty he may escape. The carrier has not and 
cannot have the same absolute control over him that he 
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has over a common package," &c. And therefore • the car- 
rier was not held to as high a degree of responsibility in 
the transportation of slaves, as in the transportation of a 
common package. The same principle, it is presumed, 
would apply, sub modo, to dogs, cattle, wild animals, &c., 
over which ** the carrier has not and cannot have the 
aame absolute control as over a common package." It might 
be good logic, but it would be bad law, to say that therefore 
dogs, horses, cattle and animals /erce naiurce^ were recognized 
as something more, in legal contemplation, than mere prop- 
erty. It is alike bad logic and bad law, to say that, by this 
case, slaves are recognized as anything more. In the discus- 
sion of legal propositions, nothing is more dangerous than 
to adduce the incidental remarks, dicta or allusions of Judges, 
applicable enough, or excusable, in the cases in which they 
occur, to elucidate points of an utterly different character 
arising in an utterly different connection, and embracing rela- 
tions and consequences to which the judges in the cases cited 
had no reference, and which they could not possibly, by any 
logical association of ideas have had in mind. 

But the counsel has taken quite unnecessary trouble in citing 
these authorities to prove that slaves have intelligence, feelings, 
and volition. As late, indeed, as 1782, a doubt was publicly ex- 
pressed in the British Parliament, as to whether an African ne- 
gro has a soul. And many philosophic speculations have been 
indulged in rega/rd to his claim to be considered of the 
same origin and genus as ourselves. But common observation 
teaches that our slaves, in some cases, have a very high degree 
of intellect and moral sense, and all of them have, in these lat- 
ter times, a strong enough will of their own, which needs no in- 
vigoration or activity from a bestowal upon them of civil rights 
and legal capacity incompatible with their condition as slaves. 
The moral and intellectual qualities of our slaves, in fact, as in 
the case of Roman and all other slaves, enter largely into the 
elements of their value ; it is because they have intelligence, a 
sense of right and wrong, and volition, that they are such use- 
ful instruments, as Aristotle calls them, in domestic and socia) 
life, And it is the pride and pleasure of many families in Vir-: 
ginia to cultivate the intellectual, moral, and religious faculties 
and feelings of their slaves to as high a degree as circumstances 
will admit. But all this has nothing to do with the question un- 
der consideration. The court is not sitting as an ethnological 
society, to ascertain and determine the peculiar, natural or ac- 
quired characteristics of the negro race ; nor as a committee to 
investigate the elements and extent of the value of slaves. , The 
inquiry is, what is the legal status of the slave under our laws ? 



262 BAILEY, 4c., v. POINDEXTER'S EX'OR. [July, 

Has he any legal volition, the exercise of which can change his 
legal conditbn, or affect the legal rights of the white race r If 
80, where is the statute which gives it ? Where is the decision 
which defines its character and extent, or sanctions the legality, 
and prescribes the limits of its exercise ? No statute can be 
found ; and the absence of all authority is sufficiently illustrated 
by the citation of such cases as Summers v. Bean, and Boyce v. 
Anderson. 

ITie learned counsel for the appellees might have drawn a 
much more plausible argument or illustration from a more direct 
and practical source. Be might have said that the Criminal 
Code of Virginia recognizes slaves as resp(»nsible beings, and af- 
fixes penalties to the commission of crime by them ; and that 
therefore the law of the land thus admits them to be endowed 
with intelligence, free will, and a moral sense — the saine quali- 
ties or capacities which aro requisite for rational choice between 
freedom and slavery. But even this will not bear examination. 
For, by recurring to the true issue, we see that the inquiry is, 
not as to whether a negro slave can commit a crime and will be 
punished for it, but what is his civil status. A married woman 
may commit a crime and will be punished for it, though she has 
no power to make a contract, and her civil being is absolutely 
merged in that of her husband. Her civil relations are very 
different things from the relation she sustains to the criminal 
law. The commission of a crime implies intelligence, froe will, 
jind a moral sense ; but these do not fix the civil stattis^ or neces- 
sarily affect it in any manner. Idiots, lunatics, and infants, of 
leader years, have all a fixed civil status, and fixed civil rela- 
tions to property. They may inherit or be inherited from. They 
may be the objecte of devises or bequests, though they cannot 
devise and bequeath. They may, and do, hold thousands of 
slaves, who, considered as natural persons, are endowed with some 
sort of intelligence,, free will, and moral sense; yet the slaves, 
though thus endowed, cannot inherit or be inherited from, they 
cannot be the objects of devise or bequests, nor can they devise 
or bequeath, nor can they hold or acquire property in any man- 
ner of any kind. The civil status, therefore, is one thing ; the 
criminal status is another and very different thing. The civil 
status has reference to property and all its relations ; the power 
of holding it, using it, controlling it, acquiring it, and parting 
with it. The criminal status has reference to the moral relations 
between man and man. An individual may have a very high 
position in the one scale, and none at all in the other. An idiot 
may hold property, but is incapable of committing crime. A 
slave may commit crime, but is incapable of holding property. 
The two things are distinct and different, and have no necessary . 



1858.] BAILEY, &c., v. POINDEXTER'S EX'OR. 263 

legal or logical connection the one with the other. In ascertain- 
ing the criminal status or capacity of a party charged with crime 
no reference need be had to his civil abilities or disabilities. In 
ascertaining the civil status or capacity of a prtrty \f ho attempts 
to do a legal civil act, no reference need be had to his responsi- 
bilities at the bar of the criminal courts. We must, therefore, 
look to the civil jurisprudence for the ci\il status of the slave, 
and to the criminal jurisprudence for his criminal status. And 
in looking to the civil jurisprudence for the civil status of the 
slaves, we have seen that the slave, as such, has no civil capacity' 
or existenpe whatever. 

But it is contended for the slaves by Mr. Branch, Judge Crump, 
and I understand also by Mr. Fatten, that the ."apacity of a slave 
to elect between freedom and slavery is res adjudicdta^ and cita- 
tion is made to Pleasants v. Pleasants, 2 Call 270, and to Elder 
V. Elder, 4 Leigh, 252. 

Now in regard to Pleasants v. Pleasants, it is sufficient to ob- 
serve, that the direct question raised in this case does not appear 
either to have been mooted or suggested by the bar or to have been 
considered or at all alluded to by the court. Nor, indeed, was 
there any just reason why it should have been argued or con- 
sidered. For by a particular examination of the will of John 
Pleasants, it appears that he clearly dc,signed an absolute eman- 
cipation of his slaves, if the laws would permit it, and the bar 
and the bench so construed the will. For though in the first 
clause he says : " My fm*ther desire is, toy poor slaves, all of 
them as I shall die possessed with, shall be free if they choose 
it when they arrive at 30 years, and the laws of the land will 
admit them to be free, without their being transported out of the 
country ; yet in the following clause, in explanation of his mean- 
ing in the first, he distinctly says : " I say all my slaves now 
born or hereafter to be born, while their mothers are in the ser- 
vice of me or my heirs,* to be free at the age of thirty years, to 
be adjudged of by my trustees their age," They were "to be 
free" — an absolute emancipation at the age of 30 years, if the 
laws would permit it. And such is Judge Green's interpretation 
of "^his will, when citing its provisions in a subsequent case. " By 
his will," says the Judge, he bequeathed his slaves to the mem- 
bers of his family, with direction that, as soon as it should be 
allowed by law, his slaves then (at the making of his will) born, 
or thereafter to be born, whilst their mothers should be in the 
service of the testator, or his heirs, should be free at the age of 
thirty years." Maria and als. v. Surbaugh, 2 Rand. 232. The 
will of Jonathan Pleasants stiU more distinctly emancipates his 
slaves : '' And first believing that all mankind have an undoubt- 
ed right to freedom, and commisscrating the situation of the ne- 
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groes which by law I am invested with the property of, and be- 
ing willing and desirons that they may in a good degree partake 
of and enjoy that inestimable blessing, do order and direct, as 
the most likely means to fit them for freedom, that they be in- 
structed to read, at least the young ones as they become of suit- 
able age, and that each individual of them that now are or may 
hereafter arrive to the age of 30 years may enjoy the full bene- 
fit of their color in a manner the most likely to answer the in- 
tention of relieving from bondage. And whenever the laws of 
the country will admit absolute freedom to them, it is my will 
and desire that all the slaves I am now possessed of, together 
with their increase, shall immediately on their coming to the age 
of 30 years as aforesaid, become free, or at least such as will ac- 
cept thereof, or that my trustees hereafter to be named, or the 
successors of them may think so fitted for freedom, as that the 
enjoyment thereof may induce to their happiness, which I de- 
sire they may enjoy in as full and ample a manner as if they 
had never been in bondage," &c. Nothing can be clearer than 
that, conceding that a slave has no legal capacity to elect be- 
'tween freedom and slavery, those negroes were absolutely eman- 
cipated whenever they attained the age of 30 years, and the law 
would permit it» Now the whole court construed the two wills 
together as containing the same and identical provisions. Judge 
Roane says that it did not appear that Jonathan Pleasants had 
any slaves that he did not derive from his father, John Pleas- 
ants, and that Jonathan's will might therefore be thrown out of 
the case : " But if it were otherwise, I do not think it would 
make any material alteration in any estate or in the decision 
which ought now to be given," and so thought all the judges as 
their opinions and the decree entered, show. The negroes, there- 
fore, being absolutely emancipated, no question need have arisen 
or did arise, or was argued or considered as to whether a slave, 
as such, is endowed with the civil capacity to emancipate him- 
self by electing to take his freedom. The whole case thuQ 
shews that both court and counsel regarded the slaves as abso- 
lutely emancipated, upon the condition above mentioned. Noth- 
ing is said in the argument about the right of election ; and no 
provision is made in the decree, giving the slaves an opportunity 
for an election — which certainly would have been done, if it had 
been considered that there was anything to be done by them to 
complete their emancipation. The decree proceeds upon the 
supposition that the slaves were absolutely emancipated when 30 
years of age, and the laws would permit it, and decides that 
though if the testator " had devised them upon condition that 
the devisees should emancipate them immediately, the condition^ 
being unlawful, would have been void^ and the property vested ; 
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jet, that the condition that they should become free when the 
law would permit it, was not." And it was decided that the 
devisees took the negroes with the trust that they should be 
emancipated, and decreed accordingly. 

The truth is, the great question in that elaborately argued and 
considered case, turned upon the doctrine of perpetuUieSy and 
executory limitationSy and not upon what is the civil status of 
the slave, or what constitutes or amounts to emancipation in a 
will. And that case decides nothing at all in reference to the 
main point in this. 

So likewise in regard to Elder v. Elder's ex'ors, 4 Leigh 252. 
The question as to the civil capacity of a slave to emancipate 
himself, by electing to be free, was not suggested by counsel, 
nor considered by the court. There was a question raised as to 
the necessity of the choice being made within a given time, the 
space of 12 months ; but no allusion is anywhere made in the 
case to the inquiry whether or not the slaves had any legal ca- 
pacity to elect at all. So that the case of Elder v. Elder does 
not adjudicate the question in this court. It seems, indeed, to 
have been a point to which the attention of neither court nor 
counsel was directed — but passed over sub silentioy as indeed it 
well might, nay, certainly ought to have been, since by a con- 
sent decree iii the court, below, it had been tacitly waived and 
was not adjudicated, and therefore could not be reviewed in the 
appellate court ; nor was the circtunstance at all remarkable that 
such a question should not have been raised, considering the ex- 
travagant ideas afloat in the public mind just at that juncture 
(1838), in regard to the general subject of slavery and^ emanci- 
pation in Virginia, and the previous liberal leaning of the courts 
in the wrong direction of extending to the negro race the bene- 
fit, or injury rather, of those maxims in favor em libertatiSj which 
in this country have a rightful application only to white men. 

But even if the identical question now here for the first time 
distinctly and earnestly raised for adjudication, had been discuss-, 
ed by counsel, and considered by the court in that case, the 
opinions of the judges deciding it the one way or the other, 
would clearly have been obiter dicta. For the report of the case 
shows beyond all dispute that the question was not suggested by 
the pleadings ; (See abstract of the bill and answer, p. 253,) and 
that by " consent of parties" in the court below — the trustee, 
executors and legatee or next of kin all being represented— it 
was referred by the chancellor to commissioners to ascertain the 
choice of tha negroes ; thus waving or ignoring the point now in 
dispute ; by which it appears that in no shape or form was the 
question mooted by counsel or passed upon by the court belqw, 
and that, in fact, it could not rightfully have been passed upon, 
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aei it was not suggested by the pleadings, and tbe decree was en- 
tered as a consent decree. And as the point was not passed 
upon by the court below, of course it could not be the subject of 
revision by the Court of Appeals. And, therefore, even if the 
Court of Appeals had considered the point and given the most 
elaborate opinions upon it, the one way or the other, the deci- 
sion would have been clearly extra-judicial and of no binding 
effect upon subsequent cases in this court. But the Court of 
Appeals did not consider or decide the point at all, or consider 
or decide any thing in reference to the civil status or legal ca- 
pacity of the slave. I know, indeed, that much stress is laid in 
the argument of all the counsel for the appellees upon certain 
expressions which fell from the Judges who sat in the case. But 
a careful analysis of the opinions delivered will show that they 
all proceed upon the concession of a legal capacity in the slave 
to make such an election, which was certainly proper in that case 
for the reasons above stated-^— the plaintiff claimed Mingo, in- 
deed, upon the express ground that he had elected not to go to 
Liberia — and it will be further seen that the two main questions 
argued and decided were, first, whether sending the slaves to Li- 
beria was a legal mode of emancipation, to which question the 
much relied upon expressions above alluded to wholly referred ; 
(see especially the first clause of Judge Tucker's opinion, the 
nrst clause of Judge CabelFs, and first clause of Judge Carr's ; 
and secondly, whether time was of the essence of the condition 
on which they should be sent to Liberia, that condition itself, i. 
e., their choosing to go, being tacitly assumed as legal and valid, 
as above shown. Eld^r v. Elder, on this point, is the law of 
that case and none other. 

The most, in any possible view, that can be cpntended for is^ 
that the point was decided by implication, sub silentiOj without 
argument or consideration ; in which event it would not be bind- 
ing authority even if decided by a full and unanimous court,. and 
certainly not, if decided by a court, consisting as in this case, of 
only three judges. Great questions like this, affecting State 
policy not less than large private interests, ought never to be de- 
termined without thorough discussion and solemn 'and careful 
consideration ; and it is not too much to ask or expect that this 
court— a full court of five judges — ^untrammeled by loose phrases 
or obiter intimations in supposed decisions upon points not argued 
and not under adjudication, will take into serious deliberation the 
novel, but highly important question now for the first time dis- 
tinctly presented, upon full argument, for its authoritative judg- 
ment. And as Pleasants v. Pleasants and Elder v. Elder, are 
the only cases in which it is pretended allusion bas been made 
the point by the Court of Appeals, wc most respectfully, but 
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earnestly urge that the question is still a new question in this 
court — that so far from hebg res adjudieataj it is a question of 
the first impression here, upon which there are iio dicta even^ to 
cast a ray of light or shade of doubt. 

The case of Adams and als. v. Gilliam and ak., 1 Patton and 
Heath's Rep. 101 — Spctcial Court of Appeals — presents the only 
approximation to the point, in the quosre : ^^ Whether a bequest 
to SQch person, as a slave may select for his master, would be 
valid?" upon which the court intimated no opinion. 

The Supreme Court of Alabama, however, a sound, Southern, 
slave-holding State — and a Court justly entitled, by its learn- 
ing and ability, to the high respect it receives from the appellate 
courts of the other States and from the profession generally, has 
decided the point in a direct and emphatic manner. 

A testator by his will declared that certain of his slaves should 
be permitted to go to Africa, their passage to be paid, &;c., but 
if they desired to remain subject to his daughter as they had 
been to him, they should be permitted to do so, bat in no event 
to be sold, or deprived of this privilege, either before or after 
the death of his said daughter. Should they, or any, or all, 
prefer not to emigrate, then, and in that event, they should in 
all respects be subject to his daughter as they were to himself: 

Held, that the slaves had hot the legal capacity to choose be- 
tween freedom and servitude, and that the bequest of freedom 
being void, the title to the slaves was vested in the daughter. 
Carroll and wife v, Brumley's adm'r, 13 Ala. R. 102 ; Philip's 
Dig. 254, S. C. And to the same effect, it is respectfully.urg- 
ed, should be the decision of this Court in the cases now before 
it. Should the court hold that the slaves have no legal capacity 
to elect, it follows, as a matter of course, that they must remain 
in the state of slavery to which they belong, since the condition 
or event on which they were to take their freedom can never 
happen, and the bequest as to thetii is void. See Taylor r. Cul- 
lin, 12 Grat. 398, and the cases there cited. 

Still another view of this will leads to the same conclusion. 
Supposing it legally possible for the slaves to make an election, 
until election is made they certainly are not free, but remain in 
a state of slavery, witli the power at any time to leave it. In 
what sort of condition is that? It is not freedom, because the 
choice of freedom has not been made. It is not slayery, be- 
cause that implies the right and power of coercion on the part 
of the master, while the moment that coercion is applied, the 
subject of it may defeat and defy the authority of its applica- 
tion by electing to be free. That is, the negroes may eiyoy all 
the benefits and advantages of the condition of slavery without 
the necessity of compulsory labor, or the fear of salutary pun- 
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ishment for indolence or insubordination. And tUs state of 
things is to exist for an indefinite time, as no limit is prescribed 
in the will as the period of possible election. Aa intermediate 
and anomalous condition like this is fully covered by the rule, 
and the reason of the rule established in Rucker's adm'r v. Gil- 
bert, 3 Leigh, 8 ; and Wynn and als. v. Carroll and als. 2 Grat. 
227. 

Suppose the slaves were to decline to make any election at all 
when called upon to do so, and should expressly or impliedly 
postpone making their election to another time. If they have 
an indefinite time allowed them by the will in which to make 
their election, no body has any right to compel them to elect be- 
fore they desire to do so. A reasonable time, certainly, would 
be allowed them in which to make their election. But what 
would be a reasonable time ? If a white man brought up in 
comfortable circumstances in Virginia, and with the certainty of 
being well provided for if he remained in the family, should be 
called upon to decide whether he would abandon his present 
happy position and try the chances of a doubtful future in a 
distant and unknown land, how long would he not hesitate be- 
fore taking the ii*retrievable step ? Ought he not to be allowed 
some time to look about him ana inform himself 'of the facts in 
the case, and the prospects ahead on either side ? Shall we say- 
less of an ignorant slave, called upon to decide his own destiny 
and that of his posterity forever, and to cast it in the land of 
his birth or in a land far away from all the associations of his 
youth and manhood, but dimly apprehended in the clouded vis- 
ion of his benighted mind ? 

And the time must vary according to the intelligence and age 
of the slaves and other circumstances which affect their capacity 
to make a rational and suitable election. Now, during all this 
time, are they in a condition of freedom or slavery ? If hired 
out, upon what terms would the hirer take them ? Subject to 
their election to leave him in the midst of the crop, just when 
they are wanted most ? If slaves, no valid and binding contract 
could be made with them to serve during the year or until any 
given time, because slaves can make no contract. If free, that 
supposes their choice already made, while they claim and need 
time in which to make their choice. 

Thus from day to day, from week to week, from month to 
month, perhaps from year to year, this anomalous state of things 
may exist in which the slave has no master and the master no 
slave ; in which the slave enjoys all of liberty but its name, and 
bears all of servitude but compulsion ; in which his children, if 
born before an election is made by their mother, are condemned 
to slavery, and he and their mother may become free bya^simple 
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act of volition the next moment after tbe birth of their enslaved 
offspring, Wh it sort of a condition is this if it be not a condi- 
tion intermediate between that of freedom and slavery ? Is it 
not of the veir essence of that condition ? If any tijnb was 
fixed by the will at which the right of election should expire, that 
might in some measure alter the case, since until the election 
was made and the expiration of the time, the negroes, would cer- 
tainly continue quasi slaves, and at least a period would be fixed 
at which the anomalous condition would cease. Even this, how- 
ever, would not in principle materially affect the case. But here 
the time is unlimited and the condition is to continuef indefinitely, 
and all the evils growing out of a population half slave and half 
free, are brought forth and bred in a slaveholding community. 

So extraordinary, inconsistent and dangerous a social status 
as this, is certainly embraced within the reason of the rule es- 
I tablished in the cases above cited. 
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FORGERY.— TEADE MARKS.— PRINTED WRAPPERS FOR POW- 
DERS—SALE. 

[crown cases reserved.] 

Satarday, April 24. 

Beg, v. John SmWi, 

John Smith was tried before me at the Central Criminal Court 
upon an indictment charging him with forging certain documents, 
and with uttering them, Knowing them to be forged. 

It appeared that the prosecutor, George Borwick, was in the 
habit of selling certain powders, some called Berwick's baking 
powders, and others Berwick's egg powders. 

These powders were invariably sold in packets, and were 
wrapped up in printed papers, 

TMie balang powders were wrapped in papers which contained 
the name of vJeorge Borwick, but they were so wrapped that the 
name was not visible till the packets were opened. 

It was proved that the prisoner had endeavored to sell baking 

Cders, but had them returned to him because they were not 
wick's powders. Subsequently he went to a printer, and 
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representing his name tabe Berwick, desired him to print 10,000 
labels as nearly as possible like those used by Berwick, except 
that the name of Borwick was to be omitted in the baking pow- 
ders. 

The labels were printed according to this order, and a consid- 
erable quantity of the prisoner's powders were subsequently sold 
by him as Berwick's powders wrapped in those labels. 

On the part of the prisoner it was objected that the making 
or uttering such documents did not constitute the offence charg- 
ed in the indictment. This point I determined to reserve for the 
consideration of the Court of Criminal Appeal, and I left it to 
the jury to find whether the labels so far resembled those uised 
by Borwick as to deceive persons of ordinary observation, and 
to make them believe them to be Berwick's labels, and whether 
they were made and uttered by him with intent to defraud the 
different parties by so deceiving them, directing them in that 
case to find the prisoner guilty. 

The jury found him guilty. 

The labels marked "genuine" sent herewith were those used 
by the prosecutor ; and those marked " imitations" were the la- 
bels the subject ^f this prosecution, aind reference can be made 
to them if necessary. 

The prisoner has been admitted to bail to await the decision 
of the court for the consideration of Crown cases upon the fore- 
going facts. RtJSSELL GURNBY. 

The genuine baking powdtr label commenced and ran thus : — 
"Patronized by the army andt^avy, Berwick's original German 
baking powder, &c. The public^ requested to see that each 
wrapper is signed O^eorge Bormci, without which none are genr 
nine. Wholesale by George Borwick, 24 and 25 London-wall," 
&c;, &c. The genuine egg powder laoe^ commenced and rgn 
thus : — " Berwick's Metropolitan egg powdcyr of vegetable com- 
pound, being," j&c, &c. It is sufficient, wi^'hout setting out 
more, to state that in the printed paper mbde to^ fmitate the first 
labe^ the words in italics were omitted, and that in other re- 
spects it was precisely similar ; and that the second label was 
imitated exactly without any alteration whatever. 

The prisoner has been admitted to bail to wait^the decision of 
the court for the consideration of Crown cases upon the forego- 
ing points. 

M'Intyre for the prisoner. — This is not a forgery either at 
common law or within the statute. The gist of the offence 
was the passing off for genuine baking powder that which 
was not so ; in fact, something that was not so good. ,Ttis was 
nothing more than a puff. In Beg. v. Gloss, 2*7 L. J. 54^ M., 
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C, it was held that a person could not be indicted for forging 
or uttering the forged name of a painter by falsely putting it 
on a spurious picture to pass it off as the genuine painting of 
the artist. This was no more than a printed label, and only 
differs from Beg. v. Closs in that there the name was printed 
on the picture. In the case of Burgess's sauce labels the 
Court of Ch. refused to restrain the son from using labels 
with the father's name upon them. 

[Pollock, C. B. — Suppose a man opened a shop and painted 
it so as exactly to resemble his neighbor's, would that be 
forgery ?] 

No. The affixing this label to the powder amounts to no 
more than saying, "This is Borwick's powder." If the pris- 
oner had had a license, he would have had a right to use the 
labels. 

Huddleston (Poland with him) for the prosecution. — The 
definition of forgery at common law is '^the fraudulent 
making or alteration of a writing to the prejudice of another 
man's right," and the finding of the jury brings this case 
within that definition; (2 Bus. on Crimes, 318; 4 Black. 
Com. 247 ; Stark. Crim. Law, 468 ; 2 East, P. C. c. 19, s. 49, 
p. 965.) 

[Channel, B. — What was a document at common law 
. which could be the subject of forgery? Pollock, C. B. — Was 
a book of which another man made copies?] 

It is submitted that it was ; (Com. Dig. "Forgery.") Let- 
ters may be the subject of forgery ; (Chit. Crim. Law, 1022.) 
So a diploma of the College of Surgeons may be; (Reg. v. 
Hodgson, T Cox Crim. Cas. 122.) So also the certificate of 
the examiners of the Trinity House; (Beg. v. Toshack, 1 
Den. C. C. 492.) So a letter of the character of a servant 
may be; (Reg. v. Sharman, I Dears. C. C. 285.) Then this 
label is a certificate as to the character of an article ; (Reg. 
V. Gloss; R. V. Colicott, R. & R. 201; Stark. Crim. Law, 4*79, 
were also cited.) 

Pollock, jO. B.-— We are all of opiiiion that this conviction 
ififbad. The defendant m^y have been guilty of obtaining 
money under false pretences ; of that there can be no doubt ; 
,but the real offence here was, the issuing a false wrapper and 
enclosing false stuff within it.. The issuing of this wrapper 
without the stuff within it would be no offprice. In the 
printing of these wrappers there. is no forgery; the real offence 
is the issuing them with the fraudulent matter in them. I 
waited in vain to hear Mr. Huddleston show that these wrap- 
pers came within the principle of documents which might 
be the subject of forgery at Common law. Speaking for my- 
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self, I doubt very mucli whether these papers are withia that 
principle. They are merely wrappers, and in their present 
shape I doubt whether they are anything like a document or 
instrument which is the subject of forgery at common law. ^ 
To say that they belong to that class of instruments seems 
to me to be confounding things which are essentially different. 
It might as well be said that if one tradesman used brown 
paper for wrappers of the same description as another trades- 
man, he could be accused of forging the brown paper. 

WiLLES, J.r— I agree in the definition of forgery at common 
law, that it is a forging of a false document to represent a 
genuine document. That does not apply here, for it is quite 
absurd to suppose that the prisoner was guilty of 10,000 
forgeries as soon as he got these wrappers from the printer ; 
and if he had distributed them over the whole earth and done 
no more, he would have committed no oflFence. The fraud 
consists in putting inside the wrappers powder which ia not 
genuine, and selling that If the prisoner had had 100 genu- 
ine wrappers and 100 not genuine, and had put genuine pow- 
der into the spurious wrappers and spurious powder into the 
genuine wrappers, he would not have been guilty of forgery. 
This is not one of the diflFerent kinds of instruments which 
may be the subject of forgery. It is not made the subject of 
forgery simply by reason of the assertion of that which is 
false. In cases like the present, the remedy is well known ; 
the prosecutor may, if he pleases, file a bill in equity to re- 
strain the defendant from using the wrapper^ and he may 
aUo bring an action at law for damages; or he may indict 
him for obtaining money under false pretences. But to con- 
vert ^his into the offence of forgery would be to strain the 
rule of law. 

Bramwei;iL, B. — I think that this was not a forgery, even 
assuming that the definition of forgery at common law is 
large enough to comprehend this case. Forgery supposes the 
possibility of a genuine document^ and that the falise docu- 
ment is not as good as the genuine document, and that the 
one is not as efficacious for all purposes as the other. In the 
present case one of these documents is as good as the other — 
the one asserts what the other does — the one is as true as the 
other, but the one is improperly used. But the question now- 
is, whether the document itself is a false document. . It is 
said that the bne is so like one used by somebody else that it 
may m.islead. That is not material, or whether one is a little 
more true or more false than the other. I cannot see any 
false character in the document. The prisoner inay have 
committed a gross fraud in using the wrappers for that which 
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was not the genuine powder and may possibly be indicted for 
obtaining money by false pretences, but I think he cannot be 
convicted of forgery. 

Channell, B., concurred. 

Btles, J. — Every forgery is a counterfeit. Here there was 
no counterfeit. The offence lies in the use of it 

Conviction quashed,* — London Law Times. 



receiving goods embezzled— indictment for embezzle, 
ment, larceny, and receiving. 

Reg. V. Frampton. 

Case reserved by the chairman of the Dorsetshire quarter 
session. 

The prisoner was tried with two other persons named 
Wilkinson and Tavender. 

The iSist count of the indictment in the usual form charged 
Wilkinson and Tavender, as the servants of one Hebditch, 
with embezzling their master's goods. 

The second count charged the same two prisoners with 
stealing their master's goods. 

The third coimt charged the prisoner Frampton with 
having been convicted of felony. 

The fourth count charged the prisoner Frampton, he having 
been convicted as in the third count mentioned, with feloni- 
T)i^sly receiving goods, tlie property of Hebditch, knowing 
them to have been stolen. 

The jury found Wilkinson guilty on the first count for 
embezzlement, and acquitted Tavender on all the counts ; 
and found Frampton guilty under the fourth count of feloni- 
ously receiving. • 

It was objected in arrest of judgment on behalf of Framp- 
ton, that the jury could not find him guilty of receiving/ 
they not having found Wilkinson and Tavender, or either of 
them, guilty of stealing. 

But the case directed the attention of the court to the fact 
that the fourth count, although the property charged -to have 

♦Monday, May 10.— The prisoner this day, at the Central Criminal Court, 
pleaded guilty to the indictment for obtaining money by false pretences, arising 
oat of the same facts. Having been in prison for a month, he was released on his 
own recognizance to come up for judgment when called upon. 

18 
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been feloniously received is, in point of fact, the same as in 
the counts for embezzlement and larceny, is, nevertheless, in- 
dependent of such counts, being for a substantive felony. 

The question reserved was, whether the jury could, under 
the circumstances, legally find Frampton guilty of feloniously 
receiving; Wilkinson and Tavender having been indicted for 
feloniously stealing and embezzling such property, and the 
prisoner Wilkinson having been found guilty of the embezzle- 
ment only. 

No counsel appeared for the prisoner. 

Porcher for the crown. — The T and 8 Geo. 4, c. 29, s. 47, 
enacts, "that if any clerk or servant, &c., shall fraudulently 
embezzle, every such offender shall be deemed to have feloni- 
ously stolen the same from his master." This has the effect 
of constituting the offence specified in sect. 47, larceny ; (2 
Russ. on Crimes, 168.) Therefore, the conviction of Wil- 
kinson on the first count for embezzlement may be considered 
as a conviction for larceny, and if so, the conviction of the 
receiver on the fourth count may be sustained. [Wiqhtman, 
J. — Is the fourth count proved, knowing them to have been 
stolen?] It was, if, as is submitted, you may read ^'stolen" 
as "taken;" (Reg. v. Craddock, 2 Den. C. C. 31.) [Wmnx- 
MAN, J. — There is no ground for -arresting the judgment 
here.] 

Pollock, C. B. — There is no difference of opinion in the 
court upon the construction of the 47th section of the statute, 
that the ofience of embezzlement should be treated as the 
offence of stealing. It is very likely that this provision was 
enacted for the express purpose, instead of passing an Act 
for the case of receiving goods which had been embezzled, of 
turning all embezzlements into larceny, and making but one 
offence of receiving goods feloniously taken or stolen. That 
being our opinion, the conviction is good. 

Conviction affirmed.— ionc?on Law Times. 



JEMBEZZLEMENT— RECEIPT BY SERVANT OF AGENT IN THE 

NAME OF THE PRENCIPAL— INDICTMENT FOR RECEIVING 

ON ACCOUNT OF THE AGENT. 

Saturday, May 1. 

Reg, V. Thorpe, 

Case reserved by the clyiirman of the West Riding Sessions. 
Edward Thorpe was' tried before me at the West Eiding 
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Sessions of the county of York on the 2Bth August, 1857, on 
an indictment which, in separate counts, charjj;ed him '*that 
he, being the servant of Chas. Hardy, on three several day5 
in August, 1856, did receive and take into his possession 
three sums of money, amounting in the whole to the sum ol 
6Z., for and in the name and on the account of the said Chas. 
Hardy, his master, and the said money then fraudulently 
and feloniously did embezzle." 

It was proved that Charles Hardy was agent for the Great 
Northern Railway at Huddersfield, for the purpose of carry- 
ing out goods to be there delivered by the company, and that 
he employed his own servants, and used his own drays and 
horses, and was answerable to the company for moneys col- 
lected by his servants for carriage of goods, and that the. 
prisoner, in August, 1856, was his servant, and that as such 
servant it was his (the prisoner*s) duty to go out with a dray^ 
to take with him' goods and a delivery-book, handed to him 
by James Esplin, a clerk in the service oF the Great Northern 
Railway Company, and to deliver goods according to the 
directions contained in the delivery-book, and to receive the 
amount of carriage therein specified as due to the said com- 
pany, and then to account for the sums so received with the 
said James Esplin ; that he had taken out goods for the said 
railway company at the time stated in the indictment, and 
had received from the persons to whom they were directed, 
for the carriage due to the said railway company, the amounts 
pat opposite to their names and description of goods in the 
delivery-book, amounting altogether to the sum of 6i., which 
sums weriB paid to the prisoner and received by him as due 
to the company, the receipts for which were given by the 
prisoner, and made out in the name of the Great Northern 
Railway Company. 

It was also proved that the prisoner never accounted to the 
said James Esplin for, or paid over to him these sums, nor to 
his master, Chas. Hardy, but absconded; and the amounts so 
received and unaccounted for by the prisoner were thereupon 
paid by Charles Hardy to James Esplin on account of the 
said company, in pursuance of his arrangement with them in 
that behalf. 

At the close of the case for the prosecution, the prisoner's 
counsel objected that there was no case to go to the jury, 
inasmuch as, though the evidence proved that at the time 
the supposed embezzlement took place the prisoner was the 
servant of Charles Hardy, as alleged in the indictmentj yet 
it was also proved that the prisoner received and took into 
his possession the money so said to be embezzled, not in the 
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name and on the account of the said Chas. Hardy, his master, 
but in the name and on the account of the Great Northern 
Railway Company, who were not the prisoner's masters, and, 
therefore, that the charge stated in the indictment was not 
proved. 1 refused to stop the case, and jut these four ques- 
tions to the jury : 

1. Was the prisoner Hardy's servant? 

2. Did ho receive 3L Ss, 9rf., one of the sums? 

3. Did he fraudulently appropriate that sum? 

4. Did he receive the money on account of Hardy? 

The counsel for the prisoner objected that the fourth ques- 
tion could not be put, as the evidence proved that the money 
was received on account of the Great Northern Railway 
Company, and that there was no evidence for the jury as to 
the present charge as to tht^t fourth question. The jury, 
without answering the questions, returned a general verdict 
of guilty. 

The question for the opinion of the Court of Appeal is, 
whether there was evidence for the prosecution to go to the 
jury on that fourth question, or whether I ought to have 
directed an acquittal for the reasons urged by the defendant's 
counsel. 

The prisoner was sentenced by me to six months' imprison- 
ment, but admitted to bail until the opinio^ of the Court 
of Criminal ^Appeal could be had. 

No counsel appeared on cither side. 

Pollock, C. B. — We arc of opinion that the conviction 
must be affirmed. The indictment is for embezzling money, 
which it is alleged that the prisoner took into his possession 
*Mbr and on account of his master;" and it was proved that 
the prisoner's master was answerable to the company for the 
money received by him. But it was also proved that the • 
money was received by the prisoner in the name of the com- 
pany;, and the doubt which appears to have arisen is, whether 
the prisoner having received the money not in his master's 
name but in the name of tlk) company, the conviction can be 
sustained. We are all of opinion that the conviction is right. 
The Stat. T and 8 Geo. 4, c. 29, s. 47, mates use of the words 
V*for or in the name or on the account of his master." Now 
it is clear that, although the prisoner received the money in 
the name of the company, he received it on account of his 
master. 

Convictiojn affirmed. — London Law Times. 
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LIEN OF THE FIERI FACIAS. 

An nostrum inter vo» taniat componere lites. 

The dispute which has been waged until it has waxed 
hot, on the subject of this article, might perhaps have been 
saved, if the section which principally gave rise to it, had 
been in the first instance paraphrased in the following form, 
or to the same purport : 

^ "Every writ of Jieri facias, liereafker issued, shall, in addi- 
tion to the eflFect which it has under chapter 187, be a lien 
from the time that it is delivered to a sheriflF or other officer, 
to be executed, upon all the personal estate, of or to which 
the judgment debtor is possessed or entitled, although not 
levied on or capable of being levied on, under that chapter, 
EXCEPT, (1) that in the case of a husband or parent, it shall 
not affect such things a^ are eocemptfrom distress. or levy under 
the 34th section of chapter 49 ;* and except, (2) that as against 
an assignee of any suchestate\ for valuable consideration, or 
a person making a payment to the judgment debtor, the lien 
by virtue of this execution! shall be valid only from the 
time that he has notice thereof; and except, (3) that this sec- 
tion shall not impair a lien acquired by an execution creditor 
under chapter 187. || 

* The list of these "things" comprises not one that is not a chattel, visible, 
tangible, in the possession of the debtor, and liable (but for this exemption) to be 
levied on under chapter 187. Why make a tpecial exception of /A^ni, in a par- 
tieutar case, from the operation of the lien created by this section, if it was in- 
tended that the lien should not affect any such chattel in any case ? 

t Not **of all the personal estate/' See 3 Quarterly Law Journal, p. 105, 
In the same page it is said, ** We had to see the proposition laid down and 
attempted to be sustained, that a 'purchaser' of goods and chattels and an 
'assignee' of personal estate meant the same thing — that tt)ese words described 
the same character — before we could have believed that any man could have 
had the boldness to announce such a proposition.^' That is not the proposition 
necessary to be maintained, but only that the latter phrase is comprehensive enough 
to take in all that is meant by the former, which it does, together with much 
more. See Wms.' Real Prop., 52, '3 ; Wms.' Personal Prop., 32, 100. Smith 
on Real and Personal Prop., 566, '7. In common parlance, an assignment signifies 
the transfer of all kinds of property, real, personal and mixed, and whether the . 
same be in possession or in action.'^ 2Bouv. Inst. 416. See also Com. Dig. tit. 
Assignment passim. 

X A cautious form of expression, not necessary to have been used, if the lien, 
by virtue of titis section had not embraced anything that could be tbe subject of 
a lien of the same writ, under chapter 187. 

II Why make this exception, proviso, qualification, (call it what you will,) if 
this section was to have no manner of operation upon anything that could be the 
subject of a lien acquired under that chapter ? 
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And the construction would have been still more obvious 
if the legislature had not, in the rage for conciseness then 
prevalent, dropped part of the expression of the revisors, 
whose draft concluded in these words: ''This section shall 
not impair the lien of any other execution creditor under 
chapter 187." But it would not have been one whit more 
certain; the meaning of the section, as it was enacted, being 
unmistakably the same that it was in the form proposed by 
the revisors. For a very little reflection is quite sufficient, 
if any reflection at all be necessary, to discover the absurdity 
of supposing that the execution creditor, protected against 
the operation of this newly created lien, was the same, who 
was to claim the benefit of such operation, "in addition*' to 
the lien \i\s fieri facias gave him under the preceding chapter. 

That what has been proposed is an accurate paraphrase, 
seems to be too clear for either debate or doubt. Had it 
occurred in time to the first writer upon the subject, in this 
journal, the^bnTi of the expression (which alone it has altered) 
would probably have suggested at once to him that one sec- 
tion (in conjunction with that next immediately following 
it) gave to an execution creditor, in o, fieri facias, not sl pro- 
longation of the same lien, which under the then existing law 
would attach, but an additional lien, commencing at the same 
time \\\ih, continuing after the expiration of, the former, alioays 
distinct from it^ and comprehending the entire personal estate 
of the execution debtor; not only choses in action, but also 
goods and chattels of every description, not levied on before 
the return day of the writ.§ 

And both he and the judge who decided the case of Mar- 
shall v. Goode, (3 Quarterly Law Journal, p. 171,) would 
have perceived intuitively, that while the lien of an unlevied 
fieri facias, posterior to the- return day, first created by this 
.statute, was expressly so moulded as to not only permit, but 
require the decision which was made in that case ; yet a lien 
and a very important one (sui generis, if they please) was 
thereby brought into being, whose effect is to bind the pro- 
perty as against all volunteers, all purchasers with notice, 
though for value, and all incumbrancers except (1) such as 
may be considered assignees for valuable consideration, with- 
out notice, and (2) such as have a lien by execution perfec- 
ted, or capable (in consequence of the return day not being 
past) of being perfected by actual levy upon the property. 

§ From whatever cause the failure to levy may have proceeded, whether that 
the things were not in the bailiwick of the officer, or that he could not find or 
did not choose to levy on them. 
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If there be two execution creditors, a senior and a junior^ 
both of whose executions have become returnable without 
either of them having been levied, each will have a lien of 
the same character, with priority to him whose execution was 
first placed in the officer's hands to be executed ; and such 
will continue to be their relative position, until it shall be 
changed, by one of them obtaining a fresh execution and 
having it levied ; which doubtless it will be competent for 
him to do, just as it would be to a third execution creditor, 
junior to them both ; or until the force of the lien is gone in 
the manner pointed out in the section which defines its 
duration. 

To the present writer, it seems that no point was ever pre- 
sented less susceptible of real dispute, whether the provision 
upon which it arises be construed' according to the rule or- 
dained by tlie Code itself, for its own interpretation and that of 
subsequent statutes,* or according to the ordinary rules of 
construction; even without' but much more with, the help of 
the argument to be drawn from the several exceptions (in 
substance, if not in form) grafted upon the purview, whereof 
one at the least is consistent with the construction above in- 
dicated, if it does not actually support it, and the remainin^r 
two would be grossly absurd upon any other. He thinks (iy 
he may presume to say what he thinks) that very seldom, 
if ever, has a legislative intention, more clearly proper, been 
expressed in terms more explicit and unambiguous; that 
there is (as to the point in dispute) but one meaning which 
can be put upon the words, without violently wresting them ; 
and that it is one which probably no mere tyro would ever 
have missed. That it has been missed, is precisely because 
those who have missed it were not tyros, but learned men ; 

• The section under consideration has the words, "all the personal estate,^* and 
the Code (Chap. 16, § 17, pp. lOO-'l,) enacts that "in the construction of all 
statutes, the following rules shall be observed, unlesssuch construction would be 
inconsistent with the manifest intent of the legislature :'* the words ^'^ personal 
fistalc'* shall include chattels, real, and such other estate as upon the death of th« 
owner would dt?volv^ upon his pei-sonal representative." In a note at these 
words in the section in question, the revisors called attention to this very defini- 
tion, as one which had not been given in their draft of chapter 16, but which 
they had since suggested to the committee of revision, and which that commiltee 
had recommended for adoption. This surely must end the strife, if we may make 
such use of the revisors' reports and notes, as the judges of the Court of Appeals 
are in the constant hibit of doing. See the f diowing instances in a siiigle 
volume (the latest in print) of our reports: — 13 Grat., 149- '50, Davis v, Comm.^ 
i^C, 445, Widfham v. Lewis; 492, Miildlelonv, Amohh; 659-661, llale v. Ckam- 
herlain; 663-669, Ramsey v. Ramsei/s executor ; 731-'2-'3, 736, Lee v. Hedges. 
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learned in the old law, from which, in numerous other instances 
besides this, su.ch persons have found it difficult to wean them- 
selves as widely as the Code has departed. Hence, in some 
measure, probably from the want of a good index, still more, 
the denunciation undoubtedly so common from that large 
and influential class against the Code, (in this respect, ques- 
tionless an illstarred compilation,) whose innovations dis- 
turb them ; omnis innovaiio novitaie perturbat, — perhaps they 
will add, with Sir Edward Coke against his great contempo- 
]pary Bacon, plufi quam utilitate prodest ; and hence also the 
very strong probability that the best expositors of it will be 
found among young lawyers who have learned or will have 
learned our statutory law mainly from it. As to the temper 
of the three principal essays, which have appeared upon the 
subject of this article, if the author of the last will look at 
certain expressions in the first, respecting what is there 
called '^our present wretched Code," and its "perpetrators," — 
expressions not here repeated, because it is better they should 
be forgotten,— he will be satisfied, (unless he be very partial 
to the writer of the first article,) that the author of the 
second, if either himself a ' 'perpetrator'* or a friend to any 
of the perpetrators, among whom were many of the most 
distinguished men in the state, has allowed himself no greater 
asperity than may be fairly considered as not transcending 
what the civilians call moderamer inculpates ttUelce. 

W. G. 



LIABILITY OF GUARANTOR. 

Jones t tur, part, i^c, v. Headen's CommUtee, 

Circuit Court of Floyd County, Va. April Term, 1858. 

An endorsement on an order for a quantity of fi^oods, in these words, **I will en- 
dorse for 2). L. the within bill," is a sufficient guaianty. 

A guarantor is not entitled to notice of the aceeptance of the guaranty, when 
the amount guaranteed is fixed in the guaranty itself. 

The creditor's failure to institute suit is not a discharge of the guaranty, al- 
though the debt may have been lost through delay. 

A guarantor is not entitled to notice of the non-payment of the debt, in the ab- 
sence of any stipulation to that eflect. 

The word " endorse '* does not convert a guaranty into an endorsement, so as to 
clothe the guarantor with the character of an endorser, and entitle him to no- 
tice of non-payment. 
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D, N: Jones^ surviving partner of the late firm of Simon 
Bonavita dc Co.y instituted an action of assumpsit in Floyd 
Circuit Court, against the committee of Dr. Tazewell Headen, 
a lunatic. The declaration charged, that one David Lucas 
applied to Bonavita dc Co. to purchase certain goods from 
them ; that Dr. Headcn, while sane, agreed in writing to 
guarantee the payment of the price of the goods ; that on the 
faith of such guaranty the plaintiffs sold the goods to Lucas; 
that Lucas never paid for the goods, hut became insolvent; 
and that neither Headen nor his committee had paid for the 
goods. Plea, non-assumpsit. 

Nelson dc SaundcrSj for the plaintiff. 
Cook, for the defendant. 

On the trial the jury found a special verdict, in substance 
as follows: That on the 28th Nov'r, 1854, one David Lucas, 
desiring to purchase a quantity of confectionary, wrote from 
Jacksonville, in Floyd, to the plaintiffs' firm in Richmond, a 
letter, requesting them to forward him the goods; that to 
his letter he prefixed a bill, or list of the articles wanted, 
setting out clearly the quantity and quality of each article ; 
that Lucas desired the plaintiffs to give him four months 
credit; that the letter and annexed bill of goods were writ- 
ten on the same page, and on the back thereof, Dr. Headen 
made the following undertaking : 

''Floyd a K, NovW 28/A, 1854. 

Messrs- S. Bonavita & Co. 

Gentlemen — I will endorse for Mr. David Lucas, the with- 
in bill. I am not acquainted -with you, and will refer you to 
Wadstvorth, Turner dc Co, or Richardson, or any of the large 
wholesale houses in Richmond. 

T. Headen." 

That on the faith of this undertaking of the defendant, the 
plaintiffs, on the "Zth December, 1854, sold and forwarded to 
Lucas, goods corresponding to the bill, and amounting to 
$98 50 cents; that they allowed him four months credit; 
that on the ^th April, 1855, when the money became due, 
Lucas was entirely good for the debt; and it could have been 
made out of him without difficulty, had proper steps been 
taken to collect the claim ; that he so remained good during 
the year 1855, but in February, 1856, he became insolvent, 
and absconded, but considerable debts were made out of him 
by creditors who pursued him, and seized upon property 
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which he was carrying off; and that he was last Keen by his 
creditors in Tennessee, whither they had pursued him, anA 
then had property in liis pos8e«sion ; and that no part of the 
plaintiffs' debt has been ])aid. The verdict concluded in the 
usual alternative form. 

The questions made by the defendant's counsel, and the 
authorities upon which the court acted, are sufficiently set 
out in the judgment. 

Fulton, J. In the first place, I have to decide whether 
this be a guaranty binding on the defendant. I have not 
seen any undertaking expressed in the same terms in any of 
the cases. But the authorities lay it down that there is no 
particular form in which a guaranty is to be expressed. Par- 
soTis on Contracts, vol. 1, p. 495 ; per Lee, J. in Moore v. HoU, 
10 Grat., 284. I think this can be considered nothing else 
but an agreement of Dr, Headen to pay the debt if LTicas 
failed so to do.' I do not think he intended to use the word 
•* endorse" in its strict legal sigvuification of an act applicable 
to a bill, note or other negotiable instrument, but in its more 
popular sense, as expressing a willingness on his part to see 
that the debt should be paid, and the plaintiffs protected 
from loss. I think it substantially only an ordinary guar- 
anty. 

In the next place, was Dr. Headen entitled to notice of the 
acceptance of the guaranty. He did not, in the guaranty 
itself, stipulate for or require any notice: will the law imply 
it as a part of the contract? In Wadsworth, (kc, v. Allen, 
(f'c, 8 Grat., 174, the Court of Appeals held that notice of 
acceptance was waived by the requisition of notice of default 
of payment; but the court there does not decide that notice 
of acceptance is necessary in any case. That question is left 
open, and I have not been referred to any other Virgiuia case 
bearing on the question. How stands it elsewhere? Judge 
Parsons, in discussing this question, at page 500 of the vol- 
ume already cite:), lays down the general rule to be tliat the 
guarantor is entitled to notice of acceptance, and of the 
amount advanced upon the faith of the guarantee; but then 
h« also lays it down with the exception that such notice is 
not necesjsary, when the amount is specified in the guaranty 
itself. Nor is it necessary where the guaranty and the ac- 
ceptance are cotemporaneous acts. H«re we cannot say that 
those acts were cotemporaneous, for the guaranty was given 
on the 28th of November, and not accepted till the 7th De- 
cember. But I think this case falls within the other branch 
of the exception. It is true that the amount of the bill of 
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goods was not fixed ; but then the quantity and character of 
those goods was fixed : and the price was a mere matter of 
inference. The defendant guaranteed payment of that bill of 
goods: he saw what Lucas was about to buy: he did not re- 
quire to be informed of the price, as he might have done. I 
think this undertaking, of itself, fixes with sufficient preci- 
sion the amount which it was intended to secure ; and the 
guarantor himself requiring no further notice, I liold that 
the case falls within the exception to the general rule, and 
that notice of acceptance was not necessary. 

The next Question is, whetlier the defendant was entitled 
to notice of the principal debtor's default of payment. In 
the absence of a finding of any such notice by the jury, it is 
to be taken that none was given. Was it necessary? This 
leads to an enquiry into the legal character of a guarantor. 
I think there can be no question as to the proposition that a 
guarantor is only a surety; subject to all the burdens, and 
entitled to all the privileges of a surety, and none other. 
There is a broad distinction between his case and that of an 
endorser. In the latter case the defendant would have been 
entitled to notice of non-payment, and in defiiult thereof 
would have been discharged; and his counsel has tried to 
bring him within the influence of that rule. Rut I haVe al- 
ready said, that I do not consider him an endorser; that I 
think the word "endorse" is not here used in its strict tech- 
nical meaning; and that the defendant is not entitled to the 
privileges of an endorser. I hold him only a guarantor, in 
other words, a mere .surety. Now, I think it impossible to 
maintain the proposition that a surety is entitltil to notice of 
the principal debtor's default of payment; iude^d the defen- 
dant's counsel did not contend for such a proposition. He 
went on the ground that his client was to be held only to'be 
what he called himself, — an endorser. If any authority is 
needed, it is found in 2nd Saun. Plead, and Evid., papjo 153, 
where,' in treating of this matter of guaranty, it is laid down 
that *'in general, the neglect of the obligee to give notice of 
the default of the principal, does not discharge the surety/' 
It is true, that a guarantor is a surety of a particular char- 
acter: ho may prescribe tlie terms upon which he will bo 
hound, as is stated in Wadsioorih v. Alleriy before mentioned; 
but if he prescribe no terms, he is bound by the general rule; 
and here no terms are laid down at all. I must therefore 
hold, that the failure to give notice of non-payment does not 
affect the claim. 

Only one other question remains. This debt could have 
been made out of Lucas; and it is the plaintiffs' laches that 
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has thrown the burden on the defendant. Does this dis- 
charge him ? The authorities are innumerable to the effect 
that it does not. Mere delay on the creditor's part, does not 
exonerate the surety. It was Dt\ Headtn'a duty, in this in- 
stance, to have hastened the collection of this debt, by notice 
to the plaintiff to proceed. The Code, ch. 146, sec. 4, p. 587, 
in so many words, gives him an opportunity to protect him- 
self, and having failed so to do, he must bear the loss. He 
required no notice from the plaintiffs; he gave none to them. 
I must give the plaintiffs judgment for the sum found by the 
jury, and interest. 

Judgment accordingly. 



FORFEITED LAND.— JUNIOR PATENTEE ENTITLED. 

Lwndy vs. Lvndy. 

Circuit Court of Grayaon Co., Va. April Term, 1858. 

AUhough lanjd has been once g^nted by the Commonwealth, yet if it is delin- 
quent or forfeited for non-payment of taxes, it is liable to entry and survey, 
and a junior patentee may acquire good title thereto. 

Land claimed under a settlemeni right must have been surveyed, and the survey 
recorded, in pursuance of the directions of the statute* to enable the holder to 
claim the benefit of the Commonwealth's right thereto. 

Land claimed under such settlement right is, like any other land, liable to forfeit- 
ure for non-payment of taxes, or omission to have it charged with taxes. 

Ejectment in the Circuit Court of Grayson, by Elisha 
Luridy against Amos Lundy, The declaration claimed, in fee 
simple, a tenement of ninety-four acres. Issue was joined on 
the statutory plea of not guiUy, 

Cook & McCamant, for the plaintiff. 
Brown, for the defendant. 

The plaintiff read in evidence a patent ibr 94 acres of land, 
dated May 1st, 1854, and proved that it covered the tenement 
in controversy; and also proved that he had been assessed 
with and paid taxes thereon since the patent issued. 

The defendant read in evidence a patent to his father JoJm 
Lundy, dated in 1796, for one hundred acres. He further 
read the will of John Lundy, whereby the testator gave all 
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his ]and ^Hying north of tho Little River road" to his daugh- 
ter, and all that la^ south of that road to the defendant. 
This will was made in 1830. The defendant contended that 
this patent covered the land in controversy; and it being 
shown that the ninety-four, acre traot lay south of said road« 
defendant insisted that it belonged to him under his father's 
will. But it was shown that the lines of the John Lundy 
patent, as contended for by the defendant, included no less 
than three hundred and sixty acres, instead of one hundred; 
there being two hundred and twenty acres on the north side, 
and one hundred and forty acres on the south side of the 
Little River road. None of tho Hnes or corners of the John 
Z^ncJ^ patent were clearly established: the plaintiff, in fact, 
contending that that patent could not be identified at all ; 
and that if it could,. it did not embrace his ninety-four acres. 
The defendant further proved that he had lived on the 
land lying south of the road, and embraced in the plaintiff's 

Stent, for nearly forty years ; having settled upon it in his 
;her*B life-time, and by his permission: that he, the defen- 
dant, had built a house thereupon, had cleared much of the 
ninety-four acres, and cultivated it more than thirty years, 
and was still living in the house which ho liad occupied du- 
ring all that time. He showed from the commissioner's 
books that JohnLandy had paid taxes on his hundred acre 
grant until his death; and that since his death, the same 
quantity and description of land had been charged to, and 
the taxes paid by John Lundy' a daughter, to whom had been 
devised that part of the land lying north of tho road. But 
the land books showed that no land had ever been charged 
to the defendant, except in a single year, 1841, when he was 
charged with fifty acres, and paid three cents of tax upon it. 

Upon this evidence Brown asked the court to give the jury* 
two instructions : 

Ist If the jury believe that the land in controversy is in- 
cluded in the limits of the patent to John Lundy, then they 
must find for the defendant, because the commonwealth hav- 
ing once granted the land, cannot again grant it; that it 
was no longer liable to entry, and the plaintiff's patent is 
void. 

2nd. That if the land embraced in the plaintiff's patent 
wtuf settled more than twenty years prior to the entry made 
by the plaintiff, and taxes paid thereupon in any year' of that 
period, the commonwealth's right to the same was relin- 
quished, the plaintiff's entry, survey and patent were void, 
and the jury ought to find for the defendant. 

In support of the first instruction the counsel referred to 
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Lomax's Digest, (new ed.,) vol. 2, p, 504, and the authorities 
cited in the notes 

To sustain his second instnlction the couusel referred to 
the Code, eh. 112, sec. a6, p. 484, and to the case of Tichanai 
V. Boe^ 2d Rob. Rep., 288. He contended that the payment 
of taxes bj John Lundy was a sufficient payment lipon that 
part of the land held by defendants ; also the payment by. 
the other devisee of taxes upon the whole tract; and even if 
mistaken in this, that the payment of even three cents in 1841, 
was enough, provided the jury thought it was paidon account 
of the land in controversy. 

The. plaintiff's counsel combatted both the positions as- 
sumed by the other side. They contended that Judge Loniax 
was mistaken in laying it down that forfeited and delinquent 
lands were not open to entry and survey. He brings^ hief re- 
view of the cases down tio farther than 9th Grattan; had he 
waited for the appearance of 10th Grattan^ he would have 
seen no less than three cases^ Staata vs. Board, 400, Wild vs. 
Serpellj 405, and Hale vs. Bransctim, Al8j all deciding that 
lands forfeited for non-payment of taxes, or for feilure to 
' have them entered on the land books and chat-ged with taxes, 
may be again entered and patented, and the forfeiture shall 
enure to the junior patentee who may have paid his taxes. 
But it is very strange that he should have overlooked the act 
of March 5th, 1846, Sess. Acts, 1846-7, p. T, copied into the 
Code, ch. 114, sec. 1, p. 495 ; upon whicn, and similar acts 
of the like character, the cases before mentioned were de- 
cided. Still more plain is the 3rd section of this chapter of 
the Code, which in so many w^rds enacts that delinquent and 
forfeited lands, not sold by the sheriffs, nor vested in junior 
grantees, ''shall be liable to entry, survey and grant in the 
same manner as waste, and .unappropriated land." As to 
the settlement right, they submitted that even if upon the 
facts in evidence, the defendant conld erver have sot up such 
a right, that it too was forfeited. It was his duty to have it 
surveyed, and the survey recorded, and then to have it 
charged with taxes.; and if he neglected so to do, after the 
twenty, years, then any such right was also forfeited. 

In answer to the suggestion that payment of taxes by the 
owner of one part of a tract, charged with taxes as an entire 
tenement, would avail the delinquent owner of another part, 
they referred to page 182 of the Code, sees. 24, 25 and 26, 
as showing that such a pretension ^ould not be sustained ; 
and that it was the defendant's duty to have had his oion 
part of the land laid off, and charged with taxes. 
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FuLTOX, J. I cannot give cither of the instructions asked 
by the defendant. 

The first embraces a proposition that is wholly untenable. 
Though land may have been once granted by the coidmon- 
wealth, yet if it has \)qqx\ forfeited , either by omission to en- 
ter it upon the land books for taxation^ or for failure to pay 
the taxes when assenscd, it is, by the express language of the 
statutes, made again liable to entry and grant; and the court 
of appeals Ims in several cases enforced that liability. I do 
not see how any writer couhl have fallen into a mistake on 
au phiin a question. 

The second instruction is also objectionable. It rests upon 
the enactment that ^^ no entry on any lands which have been 
settled lor twenty years prior to the date of such entry, and 
on which taxes have been paid at any time within the said 
twenty 3'ears, shall bc^ valid, and any title which the com- 
monwealth may have thereto is hereby relinquished:" and 
the enactment then goes on to provide that a party in pos- 
session, and claiming the benefit of such settlement and pay- 
ment, may have the land surveyed and the survey recorded. 
Now I think that to bring himself within this provision the 
claimant must have made his survey, and done the other acts 
required by the statute; but it is not necessary to decide that 
question absolutely; because this right by settlement and 
payment of a single tax, may also be forfeited. There is 
nothing in any of our statutes exempting sucli a title from 
the ordinary operation of the law of forfeiture. Having 
once acquired title in this way — having held the land twenty 
years, and paid some fa^jc, the owner must continue to pay the 
taxes as other landholders; and he omits so to do at his 
peril. He ought to make and record his survey, and pay 
taxes as others do. 

As I cannot give these instructions, I must state to the 
jury my view of the law governing tlie case. If they find 
that the tenement in controversy is embraced in the John 
Lundy patent, and that taxes have been jiaid on all the land 
in that patent, then they should find for the defendant ; if 
they find cither of those facts in the negative, their verdict 
should be for the plain tifi^. 

No exception was taken to tin's ruling : tlie jury found for 
Ihe plaintiff : there was a motion for a new trial, but it was 
overruled, and judgment given for the plaintiff for the nine- 
ty-four acre tenement. 
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MILLER & MATHEW r. DAVIS. 

In the Supreme Court of Appeals of Virginia, 

This case, settling a principle in regard to the character of negotiable 
paper past due, heretofore undecided, by our courts, is so important, that 
in default of room for a full report, (which we propose hereafter to give,) 
we present our readers with a very brief abstract of the facts and decision. 

E. L. Fant k Co., being in debt to Miller k Mayhew, and having in 
the Merchants' Bank of Baltimore various notes, due to them, pledged to 
the said Bank, as collateral security for discounts, on the 30th Alav, 1850, 
gave Miller k Mayhew an order upon the said Bank for the collaterals 
when discharged from the lien of the Bank, which order was presented 
and accepted. 

On the 12th March, 1850, the said Bank discounted for Fant k Co. the 
note of R. M. Davis for $694 75, payable at the Exchange Bank in Rich- 
mond 28—^1 July, 1850. The note of Davis was protested and returned 
to the said Bank. On the 6th August, 1850, Miller k Mayhew loaned to 
Fant money, with which he retired the said note, and immediately de- 
livered it to them as collateral security. On the .9th of August, K. M. 
Davis paid to Fant k Co. the amount of the note and took their (Fant & 
Co.'s) receipt. Miller k Mayhew brought suit upon the note in the Circuit 
Court of Essex. At the trial, having proved the circumstances above de- 
tailed, except the payment by Davis to Fant, Davis, the defendant, offiered 
Pant's receipt, dated the 9th of August. The plaintiff moved the cburt 
to instruct the jury that upon the facts proved, the said receipt constituted 
no defence to the action. \Yhich instruction the court gave. Verdict and 
judgment for plaintiff. The defendant excepted to the instruction and ap- 
pealed. The Cuurt of Appeals held the instruction to be correct, and con- 
firmed the judgment 

Morson for appellants. 

Orinoold ds Ulaiborne for appellee. 



Thb Practici in Courts of Justice in England and \^ Unitkd States. 

By Conway Robinson^ of Richmond, Virginia. Volume 3rd. Treating 

of Personal Actions, with respect to parties who may sue and be sued^ 

the Form of Action, and the Frame of the Pleadings. 

When we received advance sheets of this v6luiile, we expressed our 
opinion in regard to it. Mr. Robinson's work promibes to be a very valua* 
ble institute of the law, and if he lives to finish it, if will no doubt com- 
mand the support of the profession in other States as well as in our own. 
In this volume the thorough and accurate learning of tke author is displayed, 
we think, morle fully, and in a way more practically beneficial, even thap. 
in the volumes which preceded it. 
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THE COMPETENCY OF WITNESSES. 

We entertain a high degree of respect for the common law, 
though not prepared to concur in tho opinion of its great cham- 
pion, Lord Coke, that ^^ the common law is the perfection of 
reason." To one of its principles we cherish a decided objec- 
tion : to that doctrine or rule which excludes every witness who 
has any direct interest in a cause which is to be tned. We con- 
sider this rule to rest on no sound foundation: to be deduced 
from unwarrantable premises: to ignore the real iniSuences 
which control men, and to be a most potent instrument of in- 
justice, corruption, chicanery and unnecessary litigation. 

This rule of exclusion rests on the supposition that every 
man will commit perjury when he has any pecuniary interest in 
so doing. It matters not wheth0r that interest be ffreat or 
small : whether it involve the title to the best estate in the Com-* 
mon wealth, or only a dollar in controversy before a Justice of 
the Peace. Nay, so far is it carried, that a mere liability to 
costs, in a case wherein the party's interest is otherwise balanc- 
ed, is sufficient to exclude him — as in the late case of Brawn v. 
Johnson^ in 18 Grattan ; a case in which the doctrine was push- 
ed to a conclusion which, though legal and unquestionable in. a 
professional point of view, is one which strikes us as abso- 
lutely revolting when viewed merely in the light of propriety, 
convenience and justice. Of course no one would be guilty of 
the indecency of censuring the court for decisions of this char- 
acter ; the fault lies in the system which they have to enforce, 
and the absurd rule by which they are fettered. 

The foundation of this rule is a falsehood. It is not true 
that all men will commit perjury at the prompting of interest. 
Many will do so ; but we believe that the great majority will 
not be so guilty. Some men would swear a lie for a dollar, or 
for less, while thousands woiild not tempt others to swerve from 
19 
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the truth. Now, if there be a single man whose integrity would 
stand the test of interest, then the rule is fallacious and unjust. 
Though ninety -nine men out of the hundred would yield to the 
temptation, that is no just reason for casting obloquy and in- 
flicting injustice upon the other, whose honesty is unquestiona- 
ble. He has the right — the natural right — to be heard in as- 
serting his demand or urging his defence ; and to deprive him 
of that right, is to inflict upon him an injury as insulting as it 
is unjust. 

Men do not admit that this rule is well founded in their ordi- 
nary intercourse with each other. Bad as human nature may 
be, and harsh and cynical as may be the view which we too of- 
ten take of. it, no man in his senses acts upon the presumption 
that all other men are liars, even in matters which affect their 
interests : and liars, too, so deeply immersed in d.uplicity that 
they are to be believed under no circumstances, when their 
money or property is in question. He may see in such circum- 
stances good reason for caution and watchfulness-— nay, even 
for distrust, so far as many and perhaps most men are concern- 
ed ; but he does not, therefore, go to the extreme length of not 
only disbelieving all men, but of actually refusing to hear all 
men when their interests are involved in the enquiry. On the 
contrary, he is accustomed, not to receive their statements with 
implicit credence, but to make such allowances as experience 
may have taught him to be necessary, when looking to their in- 
terest, their prejudices, their passions, and their partialities. In 
short, he .reverses the legal procedure, and allows the objection 
of interest to go to the credibility , not to the competency of the 
party. 

And the rule is most ludicrously inefficacious to produce the 
effect which it is designed to promote. Its only application is to 
the parties on the record, or to those who may have some direct 
pecuniary interest in the result. Innumerable are the instances 
in which persons, having the most manifest interest in the result 
of the controversy, are witnesses as to whose competence no 
question can be raised. It is hardly necessary to mention thena, 
for the experience of any actively employed lawyer will recall 
them by scores. One or two extreme cases, however, counter- 
parts of which are afforded by the writer's experience, may be 
mentioned as illustratioi^s. A man of extreme age becomes in- 
volved in a litigation affecting his whole estate. His only son 
is introduced as a witness. He knows, and so do court, counsel 
and jury, that he h,as far more real interest in the controversy 
than his imbecile parejit, whose estate must soon devolve upon 
the witness — for the father has made no will, and is so far re- 
duced in mental vigour that he never can make one — nay^ he 
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may already be under the care of that son as a committee ; yet 
that son and heir is a competent witness. Again, the customer 
of a retail merchant contends that he has paid twenty dollars 
for which no credit appears in his account. He alleges that he 
paid the money to a salesman. The merchant and the customer 
may both be men of wealth, to whom twenty dollars would be a 
trine ; and men of integrity not to be corrupted. The agent 
may be very poor— one to whom that sum is important : he may 
be a man of dubious character ; and what is vastly more im- 
portant to him, if it appeat that he received the monev- and 
failed to account for it, he is guilty of embezzlement, ana may 
land in the penitentiary ; yet under this wise and consistent rule 
neither of the parties can be heard, while the clerk, — the very 
man whose conduct and responsibilities are called in question, — 
is a competent witness. But it is needless to multiply examples. 
This rule assumes that men are trustworthy under all influ- 
ences save that of avarice. Love, friendship, ambition, envy, 
are all ignored when we look to the question of competencv. 
The dearest interests of father or child, friend or foe, — his life, 
liberty, honour or fortune, may be at stake : the most potent 
influences and tremendous temptations may be operating upon 
the witness ; things may be in issue in comparison with which 
mere dollars and cents sink into insignificance ; yet if the de- 
poncnt have no money at risk, he is a competent witness, AH 
these powerful motives and weighty temptations go only to his 
credibility. One dollar is, by legal wisdom, presumed to weigh 
more, not only than his reverence for truth, but the strongest 
emotions of his nature : his love, his friendship, his revenge, his 
malice. One sentence may save or shatter the fortunes of a 
beloved brother : may blast the reputation of. an idolized son, 
or preserve the fair fame of a cherished daughter ; still the law, 
to the honour of human nature, presumes that that sentence 
will be truly spoken, and takes the veracity of the witness 
for granted, till his falsehood is established by contradic- 
tory testimony, or his credibility shaken by proof of noto- 
riously bad character. Let but a single cent of his own es- 
tate be implicated, and the truthful man is held to be a per- 
jurer, the honest man to be a swindler, the just man to be a de- 
signing knave, incapable not only of speaking the truth, but 
even unworthy of a hearing. 

This rule tends to break down the barriers between virtue 
and vice : to efTace the distinction between the Just and the 
corrupt. When men are called to testify in the affairs of 
others, their moral characters are put in a most conspicuous 
light. The witness box is an ordeal through which a man of 
doubtful or notoriously bad character cannot hope to pass un- 
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scathed. In no other position is the value of a ^^ good name" 
made more manifest. And why should it not be so if the party 
be testifying in his own cause ? A good and truthful man is 
contending with a base and dishonourable one ; is it justice, or 
reason, or good policy, that they should be placed on the same 
platform as to credibility ? Is it not a virtual declaration 
that the law considers virtue of no more .value than vice : that 
a good character shall, in the merest trifle or the utmost ex- 
tremity, avail no more than a bad one I So far as the law of 
evidence (or rather we should ^ay the rules of competency) can 
produce that effect, the tone of society is lowered and the value 
of a good character is depreciated. 

Nor can we claim even the poor merit of consistency in the 
application of this rule. Our whole course of procedure found- 
ed on affidavits is a standing proof of the absurdity of the main 
principle itself. The most important results may, and often do, 
depend upon a continuance, yet the party is not only allowed 
but required to testify to the materiality of his absent witness, 
and to his own diligence in seeking to obtain the testimony. 
So in the case of a missing paper, in applications for new trials 
on the ground of surprise or after-discovered evidence, and 
others too numerous for detail. We think the experience of 
our professional brethren will bear us out in the assertion, 
that in these collateial matters there is as mugh temptation to 
perjury and perhaps as many instances of its commission, as 
there would be in the^ trial of the issues themselves. And in 
these cases we run into a contrary extreme. As we blindly re- 
fuse to believe or even to hear the party, at the trial, when the 
whole case is before us, and we have an opportunity to cross- 
examine hiin — so we, oa these collateral niatters, just as blindly 
refuse to disbelieve him, or at any rate, to hear any evidence 
tending to shew that we ought not to beUeve him. On the one 
hand we refuse to hear him at all for fear that he commit per- 
jury: on tlie other we tempt him to forswear hiihself by remov- 
ing all competing testimony, and allowing him to swear what he 
pleases. Here, again, the good man and th^ bad one are put 
upon an equality : the oath of the one weighs as much as that 
of the other. How often is the lawyer compelled to sit still 
and see a rascal swearing himself into a. continuance or new 
trial, withput contradiction, — -when he feels satisfied that if he 
had the scamp in the box only five minutes, he could exhibit his 
falsehood and knavery in the true colours. In these cases our 
over-credulity is a match for our'cfver-caution upon the trial. 

By their adherence to this rule our courts and lawyers par- 
tially stultify themselves as well as the juries who try the issues. 
English and American jurists are loud in their praiiae of trial by 
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jury: its chief excellence being the capacity of juries, from their 
experience in the affairs of life, to jud^ of the dredibility of 
witnesses and the weight of evidence. They are yet more lav- 
ish of commendation m regard to the necessity and propriety 
of viva voce testimony, and the cross-examination of witnesses. 
Those practises are certainly most important, if not indispensa- 
ble to the attainment of justice. But why not apply them to 
the parties ? We do not despair of extracting the truth from a 
witness when his warmest feelings or most deadly passions are 
excited. We do not hesitate to encounter the father, the son, 
the friend, the enemy, the rival of the party : why should we 
fear the party himself? We can make allowances for the pas- 
sions, the prejudices— «ven the most potent emotions of the 
witness. Is the party made of other flesh and blood that we 
cannot see, nor hear, nor comprehend him ? Is avarice more 
unmanaffable than envy ? Is the dollar more potent than love 
or friendship ? Can we not^ in case the party's interests are 
concerned, bring to bear upon him the same mode of investiga- 
tion and course of reasoning to which he is subject when any 
other motive is called into play ? To say that we cdn deal with 
all other impulses than the love of money, is to confess ourselves 
vanquished in op own field by an enemy less powerful than 
others that we are daily conquering. Let but the party be sub- 
jected to the publicity of the witness box, and the fiery ordeal 
of cross-examination, and he will be found na harder to manage 
than another witness of like charactelr : no more formidable 
than if he were testifying in the cause of another in which he 
felt deep concern. 

The great object in all judicial investigation is, to ascertain 
the facts, to which the law is to be applied, that justice may be 
done in the premises. Reasoning a priori^ we would suppose 
that application should first be made to those who know most 
about the facts. The parties themselves are those who should 
be presumed, as a general rule, to be best able to give the ^ ne- 
cessa^ information ; and the first step of any person, not in- 
doctrinated with the maxims of the common law, would be to 
fo to the fountain head, and make inquiry oi parties concerned, 
le would not feel himself bound to believe their statements ; 
but would surely think he had neglected an important means, 
perhaps the most important of eliciting the truth if he failed to 
hear their statement of the transaction. Every man ought to 
know his own business ; and it is not a very violent presump- 
tion to suppose that his own knowledge of his own affairs ,is 
more thorough and accurate than that of another. But we 
voluntarily exclude the benefit of this information ; and pre- 
suming that all men will falsify the truth when it is their in- 
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terest so to do, content ourselves with second knowledge. The 
means most suitable to effect the very end we have in view, is 
that which we most sedulously avoid. The sun is often obscur- 
ed by clouds, yet men do not exclude his light and depend upon 
lamps. 

Our own legislation shows the inconvenience and injustice of 
this rule. We have done something towards its modification at 
last, and the tendency is towards its abrogation. The misfor- 
tune is, that these efforts have all been made in an awkward, 
half-hearted sort of way that has deprived them of all real effii- 
ciency. Our plan of interrogations is not only one-sided, but 
almost wholly impotent. The questions are written down ; the 
respondent has leisure, aided by adroit counsel, to frame hi» 
answer ; and what is still more important, those answers are 
prepared in secrecy, and free from the observation and com- 
ment of the other party. The thing that is wanted to ensure, 
at least, the merest possible approximation to the truth, is to 
put the party in the witness box : Examine and cross-examine 
him in presence of the court, the jury, the counsel, the other 
party, and the by-standers : let him endure that ordeal which 
is so potent in the extraction of truth from others : let him not 
understand what questions are to be asked : give him no oppor- 
tunity to prepare studied and evasive answers : in short, sub- 
ject him to the treatment of other witnesses ; and we venture 
to assert that his testimony will be found just as trustworthy, 
and no more so, as in a case in which he had no pecuniary con- 
cern. But the great disadvantage of the plan of interrogatories 
is its one-sidedness. It does not enable a party to introduce 
his own testimony in his own behalf. It merely affords him 
an opportunity (and a very poor one it is) to extract something 
from his adversary ; but for himself he must remain silent. 
What gross injustice is, by this necessity, often inflicted on hon- 
est men, we all know. Nothing is more common that to assert 
demands and set up defences that are known and felt to be un- 
just, for the very reason that the opposite party will not be al- 
lowed to speak a word of explanation. No lawyer has failed 
to have cases in which he was satisfied that the other party 
was speculating on the enforced silence of his client, a simple 
word from whose lips would place the matter in its true light. 

Though the system of interrogatories is clearly a failure, 
some of our other provisions intended as relaxations of the 
rule, shew that it is the privacy of answering the intcrrogato- 
rieSy and the impunity with which false and evasive answers 
may be manufactured, which deprives the system of all efficiency. 

In proceedings against the putative fathers of illegitimate 
children, and in cases where executors, trustees, &c., are per- 
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mitted to testify, no difficulty has arisen. In many cases the 
parties have been laid open to the suspicion of tanipering with 
the truth ; but not more frequently than in other causes where 
competent witnesses alone were examined. It is about as easy 
to tell when the party is swearing the truth as when an ordinary 
witness is so doing. 

Our system of jurisprudence has been chiefly borrowed from 
England ; and we have sometimes shewn rather too much alac- 
rity in imitating her modifications of that system. In the mat- 
ter TiiPif under consideration, she has set us an example worthy 
of mature reflection, if not of imitation. She has abolished 
this absurd rule of excluding from the witness box the parties 
interested in the controversy. This important reform in the ad- 
ministration of the law was introduced with that caution which 
is so characteristic of the English mind. On the re-organization 
of their county courts, it was provided that the parties to the 
controversies, depending before those tribunals, should be ex- 
amined on the trials. Several years' experience showed that 
little, if any, evil, and a vast amount of good resulted from this 
relaxation of the old restriction, and it has been gradually ex- 
tended, until now in all the courts of the kingdom, the plaintifi' 
and defendant are as frequently called as any other witness. 
Many volumes of reports have been published since this change 
was made : thousands of parties have been examined and causes 
determined on their testimony. Yet we have no word of com- 
plaint from the judges and jurists of Westminister Hall, They 
seem as capable of eliminating the truth from the statements 
of the parties as from those of competent witnesses. 

This example has been followed m Ne^ York, and we believe 
in Connecticut ; and we do not learn that there is any ground 
of complaint as to the operation of the new rule in either of 
those States. That it is destined to be generally adopted we 
hi^ve no doubt, though the influence of prejudice and thought- 
less attachment to an antiquated absurdity may long defer the 
acceptance of an important improvement in the administration 
of justice. . 

So far as we have been able to learn the details of this modi- 
fication in the old doctrine, it does not seem to have been ap- 
plied to the trial of criminal charges. The maxim nemo tenetur 
* ueipsum accmare has not been disregarded. Nor do the rules 
ia relation to privileged communicationa^ as those to counsel, 
&c., seem to have been abrogated. It is only in civil actions 
that the restriction has been removed ; and the removal does 
not authorize the introduction of evidence not before admissible. 
That evidence is derived from a new source — it comes through 
a new channel, but still retains its old charaeter. The old rules 
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as to relevancy — materiality, the requisition of the best testi- 
mony, &c., are still retainea. Where written or record evidence 
may have been necessary, it is yet required. In short, the 
change seems to be only that the party is, or may be, examined 
as any other witness — liable to the same penalties, subject to 
similar treatment, and entitled to the same protection. 

It would seem useless to speculate upon the probable effects of 
a measure which has never even been authoritatively presented 
to the consideration of our people ; nor do we intend to enter 
at any length upon such an unprofitable task. One or* two 
points, however, may be briefly indicated. Among these ate 
the greater cheapness of litigation, as well as its greater de- 
spatch, resulting from the want of fewer witnesses. The crowds 
of witnesses now called to our court-houses would be, to a great 
extent at least, rendered unnecessary if the contest could be 
decided upon the testimony of the parties. For the same rea- 
son there would be greater celerity in the trials. Fewer wit- 
nesses would render fewer continuances necessary ; and indeed 
the trials would not be so protracted. 

It is very doubtful whether such a change would tend to the 
increase or the diminution of litigation. While it would tend 
to put down much unjust, unnecessary, and vexatious contro- 
versy, it might probably give rise to some suits of that charac- 
ter ; and we believe that many just claims and defences^ now 
considered hopeless, could then be made and enforced. We 
know of one instance, at least, in which a person, against whom 
a claim was made, has several times admitted his liability 
when he and the claimant alone were present; but always de- 
nies it in the presence of others. 

The only really important objection to such a change, is the 
idea which lies at the root of the principle itself: the danger, 
or supposed danger of perjury, if the parties be allowed to 
testify. In addition to what we have already said, we only 
desire to impress upon the reader's mind the reflection that we 
are not obliged to believe the parties any more than to give im- 
plicit credence to other witnesses. We are not seeking to make 
the parties credible, though our present course renders them so 
when admitted at all ; we only desire to make them competent. 
We would have their statements on oath made in open court, 
to be weighed by the jury as any other testimony ; subject to 
all the precautions and safeguards which attend and surround 
the evidence of otntr witnesses: and we cannot help. believ- 
ing that this is a more just, sensible, and convenient course than 
that of total exclusion as the general rule, with exceptions 
which ^0 to the other extreme, and leave us no protection 
against barefaced perjury. 
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(Reported for the Law Journal by the Cteirk.) 

LIABIUTY OF RAILROAD COMPANIES. 

State of ACssissippi : High Court of Errors and Appeals: April Term 1856. 

The Ficksburg and Jackson Rail Road Company vs. William & PaUon, 

Common Law: How far in force here. The Common Law of England is 
the law of this State only so-far-as it is adapted to our institutions, and 
the circumstances of our people, and is not repealed by statute, or yaried 
by usages which by long, custom have supersedod it. 

Common law: Enclosures: Cfkti\e damage feasant: Trespass: By the com- 
mon law, the ownar of cattle, horses, &c.,.is bound to keep'them within- 
a sufficient enciosnre; and iif he permit them to escape and wander upon 
the premises of another, whether inclosed or not, be Is liable for the tres- 

• pass, and the cattle so trespassing may be distrained damage feasant. 
But this rule of the common law is not adapted to the circumstances and 
condition of the people of this State, where the population is not so dense, 
and there are large tracts of uncultivated and unenclosed lands fit for the 
pasturage of cattle ; and, moreover, the people of the State have, from 
its earliest settlement, permitted their domestic animals to run at large 
upon the " range,'' and depasture on unenclosed lands : and hence the 
ruid is not in force here. 

Trespass : Cattle, etc : Common pasture. In this State, the owner of cat- 
tle, horses, &c., which are not of a dangerous character, may lawfully 
permit them to range at large on unenclosed commons : and if, in so do- 

• ing, they wander upon the premises of another not enclosed by a lawful 
fence, he is not liable for the trespass, and they cannot bie distrained dam- 
age feasant. 

Real estate: Rights of owiier.. Xhe .owner of unenclosed land may prose- 

^ cute his lawful business thereon, but in so doing he must exercise rea- 
sonable care and diligence to avoid injuring the cattle of others, which 
may have wandered on the premises. 

Rail road:, rights and liabilities of, as to injuries to cattle, &c. A rail road 
company has the exclusive right to the use and possession and enjoyment 
of the land upon which their track is located, and they may run their e/17 
gines and cars on the same at whatever time apd with whatever speed 
they see proper, not inconsistent with the safetyvof the persons and prop- 
erty committed to their charge : but this right over the land is not higher 
nor more extensive than that of tbe original owner : and, hence, if their 
track be unenclosed, they must .un their engines and cars with reasona- 
ble care and prudence, so as to avoid injury to cattle which may be de- 
pasturing on the track : and if they fail to do so, they will be liable for 
the injury done. 

Rail road company : duty as to track, &e, A rail road company is bound 
by law to keep the road and niachinery in good order; and to bave a suf- 
ficient number of faithful and trustworthy employees to manage aiidcon- 
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trol the running of their engine and cars : and if, by their &ilare in any 
of these respects, the cattle of another depasturing on their unenclosed 
track be injured or destroyed, they will be responsible to the owner in 
damages. 

Damages : Mutual fauU, Though there be negligence or fault on the part 
of the plaintiff, remotely connected with the injury, yet if the defend- 
ant's fault or negligence was the immediate and proximate cause of the 
injury, the plaintiff may maintain his action for damages. 

Principal and ag^nt: Evidence of general character of agent, when admis- 
sible. It is competent for a plaintiff, on the trial of an action against a 
rail road company for damages done by them to his property, by the 
negligence and careless running of their engine and cars, to introduce 
evidence to show that the general character of the engineer in charge of 
the train when the injury was done, was that of a ireckless and untrust- 
wprthy agent. 

Damages: Exemplary, when allowable. The jury may allow exemplary 
damages against a rail road company, if it appear that the property was 
destroyed or injured by the gross negligence, or wilful and wanton mis- 
chief of its agents. 

In Error to the Circut Court of Rankin County : 

The defendant in error brought his action in the court below, 
for the recovery of damages, alleged by him to have been sus- 
tained by reason of the killing of several horses belonging to 
him, through the negligence and misconduct of the agents and 
servants of the R. R. Company, in running their engines and 
cars over them. 

The defendant below pleaded the general issue, and on trial 
of the issue joined, a verdict and judgment were rendered for 
the plaintiff. 

The value of the property destroyed was proven to have been 
J500, or $600, and other damage is shown to have resulted from 
the injury. The verdict was for $1211 90 which exceeded the 
value of the property and actual damage proved : and the defen- 
dant below moved for a new trial, assigning as reasons therefor, 
1st. That the verdict was contrary to law and evidence, and 
2d.' That the damages were excessive. The motion was over- 
ruled, and exceptions were filed to the overruling of the motion, 
and the case was thereupon brought up on writ of error for that 
reason, and for alleged errors in the rulings of the Circuit Judge 
on the trial, to which exceptions had been duly filed. 

The cause was argued, in the court below, by Messrs. George 
L. Potter and Geo. T. Swann, for the Plaintiff, and by Messrs. 
John D. Freeman and T. J. Wharton for the Defendant, 

In this court the case was argued elaborately by Messrs. T. 
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J. Wharton and F. Anderson for the plaintiffs in error, and hy 
Mr. Potter for defendant in error: and was submitted also on 
written briefs by them, and by Messrs. Freeman and Dixon for 
jplaintiffs in error. 

The evidence on the trial is so fully stated in the opinion of 
the court, that it is unnecessary to state it : and the instructions 
to the jury in the circuit court are so numerous that they can- 
not well be here inserted, as they substantially appear from the 
opinion. 

The case is fully reported in 31 Miss. Rep. 156, 198. 

The following opinion of the court was delivered by Mr. Jus- 
tice Handy: 

This action was brought by the defendant in error against the 
plaintiff in error, to recover damages occasioned by the locomo- 
tive and cars of the Rail Road running over and killing, or 
wounding, several horses and a mule belonging to the defendant 
in error ; which injury is alleged to have been caused by the 
negligence, mismanagement and improper conduct of the Rail 
Road Company, or its agents. 

It appears by the evidence in the record, that the injury was 
done in July, 1851, when the cars were on their usual morning 
trip from Brandon to Jackson ; and that the slaves of Patton 
had rode the horses to the place where they were at work in the 
woods, about a mile from the residence of Patton, and along a 
neighborhood road which crossed the track of the Rail Road, 
and which was the road used in going from Patton's residence to 
the place where his slaves were at work. The animals appeared 
to hav0 been turned loose to pasture, their owner being in the 
habit of pasturing them upon unenclosed and uncultivated lands 
adjoining the Rail Road track owned by other persons, and 
which had been used by the neighborhood generally for pastur- 
age, for a great number of years, without objection, such ani- 
mals having been accustomed to run at large for pastiu'e in the 
neighborhood, since, at least, the year 1829. About the time 
the injury occurred, one of the horses was seen by a witness, 
standing on the rail road track where the neighborhood road 
crosses it, and the others were standing near the intersection of 
the two roadtf. From that point to the place where the horses 
were visible by the cars coming from Brandon, it was not less 
than two hunored yards, and probiably more ; and from the same 
point to the culvert, where the collision took place, it was a fur- 
ther distance of about one hundred and forty yards, the track 
being, for this latter distance, thickly set on both sides with 
bushes, and being on an embankment four or five feet in height. 
On the morning of the occurrence, the cars were running with 
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unusual rapidity, such as had nerer been seen before by a wit- 
ness who lived near the road. This witness was in full view of 
the cars and of the animals when the locomotive came within 
sight of the animals. The whistle was sounded before reaching 
the place of intersection where they were standing, but there 
was no change of speed perceived, nor any eflfort to stop the 
locomotive by applying the brake or reversing the engine. When 
the locomotive approached within about one hundred yards of 
the place where -the animals were standing, they turned and 
ran down the track until they reached the culvert, and being un- 
able to ga further or to escape from the track, they were there 
overtaken by the locomotive and mangled, and killed, and the 
locomotive thrown from the track down the embankment a dis- 
tance of some thirty or forty feet. 

The train at the time consisted of the locomotive and tender, 
a negro car, ar passenger car and five freight cars, and the per- 
sons in charge of it were the engineer, the. conductor, and a ne- 
gro fireman. There was a grade on the track from the culvert 
to the point where tlie horses were first visiblei to the engineer 
at the rate of twenty four feet to the mile by measurement, and 
a moderate curve in the track. 

• It was proved by an experienced engineer, that the engine 
used on this road at the time, was in gooa condition— :that such' 
an engine when running at the spe^ of twenty miles an hour, 
can be stopped in six hundred feet, by applying the brakes, which 
should be in the front and rear of 4 every car and worked by com* 
potent hands, and by reversing the engine in due time, and if; 
there be sand boxes, to scatter sand upon the tradi:^ which are 
necessary in case it should be wet. He was of opinion that the 
engine could not have be^n stopped in six hundred feet upon this 
road, from his knowledge of its condition, and the train usually 
attached to it — that if it was wet at the time, the difficulty, of 
stopping woiild have been thereby increased-^but that if every 
thing had been in perfect order, six hundred feet is. a sufficient 
distance for stopping the engine — ^that nine hundred feet would 
be necessary if the track was wet and there was a grade of even 
two feet — that brakes, with a sufficient number of brakemen, 
and sand boxes filled with dry sand are essential to the manage- 
ment of the train with safety. 

There was testimony showing that there was much grass on 
the track at the time, and also testimony to the contrary ; tod 
it was shown, that with the track in that condition, it wouldha^e 
been difficult to stop the locomotive, and, if the track was in that 
state, that it was in a very, bad condition. 

There' was also some testimony showing that the track, was 
wet at the time ; but there is a clear preponderance of evidence 
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to show, to the contrary, that the weather was clear, hot and dry, 
and that there was no dew on the track, at the time. 

As to the character of the engineer, the testimony is conflict- 
ing. But while there is testimony to show that he was attentive 
and competent, the weight of evidence tends to show that he 
was not a careful and prudent man — that he was addicted to 
dissipation and drunkenness, and sometimes not sober when in 
the discharge of his duties as engineer — that he had often to.be 
awoke in the morning for the cars, after he had been drinking — 
that there was a constant sounding of the whistle on the morn- 
ing of thip occurrence, and before reaching the point where the 
animals were found, insomuch as to attract the observation of 
the neighbors at the unusual rapidity and noise of the cars, and 
that the engineer was in the habit of sounding the whistle when 
there were no cattle on the track, and when there was no occa- 
sion for it, and wantonly. 

It was in proof by a witness, who was on the* locomotive with 
the engineer at the time, that the engineer had. been drinkinfg 
liquor that morning enough to feel it, but was not drunk, but 
lively — that when they first saw the animals, which was at a dis- 
tance of about two hundred yards from the place where they 
were crossing the roadj this witness remarked to the engineer 
that there was danger, and that he replied, he did not care— let 
t^em get out of the way — ^that he did nothing to stop the train 
until the locomotive struck the first of the animals, and then the 
fireman sprang to the brake and witness helped him, but with no 
effect — that about that time, the engineer reversed the engine-^ 
that no order was given to apply the brdke^ the fireman acting 
of his own accord, and the witness, to save himself. 

The testimony of this witness is impeached by the production 
of a letter testified by a witness to have been written, at his in- 
stance shortly after the occurrence, to the president of the rail- 
road company, exculpating the engineer from all blame ; which 
letter he denied in his deposition that he ever wrote or authori- 
zed to be written. But in many material respects his testimpny 
was sustained by the other witness, and the question of credi- 
bility was one which the jury had the right to determine, under 
all the circumstances. ' 

It was ifurtter proved that the conductor, a lad of about sev- 
enteen yeatfl of age, was in the passenger car when the collision 
took place, and had been there for som^ time, reading a maga- 
zine or something of that kind, and paying no attention to the 
progress of the train, and that he knew nothing of the danger 
until he heard the sound of the whistle, when he looked out and 
saw the animals running->^he sat down immediately and felt a 
sudden motion like that i^aused by reversing the engine. He 
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then got oiit of tho car, and found that the engine had run off 
the track, the negro car across the track, and the passenger car 
thrown nearly off the track, the animals lying dead or wounded 
upon the track. This witness proved that the cars started be- 
hind their usual time that morning from Brandon, and were run- 
ning at the rate of eighteen or twenty miles an hour when the 
collision occurred. 

It was further proved in behalf of the railroad company, by 
a witness, wh6 was not an engineer, but had been Superinten- 
dent of this railroad for many years, that he was at the place on 
the day after the occurrence, and was of opinion that if the en- 
^ne was moving at its usual speed, and there was dew and grass 
on the track, it could not have been stopped at the point where 
the accident occurred in less than one thousand to fifteen hun- 
dred feet with every appliance — that there was a curve and a 
grade descending towards the culvert from Brandon of thirty- 
two feet to the mile as he judged by his eye — ^that there was 
much grass on the track, and he considered the road, and cars, 
jand locomotive in good condition — that the grass would cause 
the wheels to slide and render it difficult to stop the cars. 

There was not more than one brake to the train, and no brake- 
man, and no sand-boxes, and the track was not fenced in or en- 
closed. 

This appears to be the substance of the evidence, and it is 
here stated so much at length in order thaf 3ome of the ques- 
tions presented in the case and depending upon it, may be prop- 
erly apprehended. 

The value of the property destroyed or injured was proved to 
be ^550 or $600, and some further damage is shown to have re- 
sulted from the injury. The jury found a verdict of $1,211 90, 
which exceeded the value of the property and actual damage 
proved — and the defendant below moved for a new trial, 1st, Be- 
cause the verdict was contraryto law and evidence ; and, 2d5 
Because the damages were excessive. This motion was over- 
ruled, and the case is brought here for alld^ged error in that, and 
in the ruling of the Court upon the trial, to which exceptions 
were taken. 

^Several questions of great importance, and of the gravest 
public interest are here presented for the first time for the deter- 
mination of this court. Fortunately these questions, thougli 
new in this court, have engaged the attention of the most learn- 
ed courts in this country end in England ; and in the conside- 
ration of them, in addition to the aid of the able arguments of 
the counsel for the respective parties, we have had the benefit of 
numerous adjudications of other judicial tribunals involving. the 
same or similar questions. By such aids we are enabled to come 
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to conclusions satisfactory to our minds upon a subject of such 
profound importance, in its direct and collateral bearings, and 
will proceed- to state the views we take of the various questions 
presented for decision. 

It is insisted in behalf of the railroad company that, by their 
charter, they had the absolute and exclusive right to the land 
covered by their track, with the privilege of running their en- 
gines and cars at whatever times and at whatever speed they 
saw proper without obstruction — that they were not required by 
their charter nor by any other law, to fence their track — that 
the exclusive property in it being in the company, it was a wrong 
on the part of the owner of these animals to suffer them to be 
upon the track — that it was his duty to keep them under his own 
enclosure or upon his own premises, and that if injury occurred 
to them in consequence of being suffered to go at large, and 
where they might be upon the railroad track, and thereby inter- 
fere with the legal and proper business of the railroad, it was 
by the plaintiffs own wrong, for which he is entitled to no re- 
dress— ^that being on the road wrongfully and in derogation of 
the lawful business of the company, they were not bound to pay 
any attention to them and might lawfully run their engines and 
cars in their proper business without regard to them, and with- 
out responsibility for their destruction. 

The first point of inquiry, therefore, is, what are the rights 
and duties of the railroad company in the use of their road, with 
reference to the irights of others. 

It is certainly true that they have the absolute and exclusive 
right to run their engines and cars upon their track in further- 
ance of the object of their charter, without interference by 
others ; and that no one else has any right whatever to the use 
or occupancy of the track. But this right is to be exercised in 
subordination to the general laws and policy of the State, un- 
less when the company is, expressly or by necessary implication, 
excepted from their operation. And while their duties to those 
immediately connected with them in the objects of their busi- 
ness are faithfully to be performed, the rights of others collater- 
ally interested in their operations are not to be disregarded. 
The highest of these duties is that which arises from a proper 
regard for the safety of persons who entrust their lives to the 
care and skill which is bound to be employed in the use of vehi- 
cles of .so much haJss^rd and danger. In this respect, the law 
imposes upon such companies the greatest strictness in providing 
all things necessary to the safety of passengers, which care, skill 
and foresight require, and that their agents should bd faithful 
and vigilalit, and in all respects competent and trustworthy of 
the great responsibilities committed to them. Without an im- 
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8 lied guaranty by such companies for fidelity in these respects, 
bie dangerous power given to them could never have been granted. 
The relations of the company vnth other persons^ growing out . 
6f the use of their franchise, are also governed by the general 
roles of law, from which, for the most part, they are not exempt- 
ed by their charter. Their right of exclusive use and enjoy- 
ment of the track, confers no power to violate the rights of 
others with which th« exercise of their, right may come in con- 
flict, but mu^the exercised bo as not to injury the rights of others. 
It .is no greater than the owner of the fee simple had before 
it was acquired by the company; and if such owner had no 
right, in carrying on his lawful business upon his own unenclosed 
land, to destroy his neighbors' beasts found upon it, neither could 
this compaijy, m conducting their business, justifiably destroy 
such animals, unless the act wns unavbidable, after the exercise 
of all due skill, prudence and care by tbe^ company and its 
agents. For the rights and powers of the original proprietor 
with regard to the land were- at least as high als the railroad 
.company, iind the rights of the ownej of the animals^ whatever 
they were, were as niuch under the protection of the law as tHose 
of the company. The idea is wholly inadmissible, that in giv- 
ing the company the use of the land covered by the track for 
the purpose of running their engines and cars, it was intended 
to confer upon the corporation privileges and immunities in the 
land which the original owner, who had the full and absolute 
dominion over the same property to all intents and purposes, did 
not possess ; and it is manifest tnat, no immunity being provided 
in their charter, they hold the land subject to the laws and gen- 
eral policy of the State, with no power, as to dominion over it, 
superior to that of the original proprietor. 

Let us, then, test the rights and duties of the parties to tins 
controversy by the same rules of law. applicable to the relatione 
of the proprietor of the land before it was granted to this com- 
pany, and the owner of the animals, the subject of this suit. 

Suppose such proprietor, not having ^closed his land, had 
upon it, works in which dangerous machinery was lawfully 
employed in carrying on his lawful business; or suppose he had 
had a railroad upon it and in full operation, performing all the 
business of such a work for his own individual benefit and profit, 
but with, no safeguards to protect his works against injury from 
the cattle of his neighbors ; what is the rule by if hich', unrfer* 
such circumstances, he must be governed in the use of his prop- 
erty in the way he had seen proper to use it, with referfenee to 
the encroachments of his neighbors' beasts upon his land and: 
tbe&r interference with his businiess ? It is clear th t there was 
no right in his neigKbors to permit their catth to''tncro<K?h npon 
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his projierttf. But if they had 9, right to suffer their cattle to 
go at large in a neighboring; range or common pasture, ordinary 
prudence would dictate that the proprietor of the land and works 
should take proper means, by fences or otherwise, to prevent in- 
trusions which would in all probability be made by them upon 
his property and to the injury of his business ; and if he omit- 
ted to do so, and without such precautions, continued to pursue 
his business arnd use his property regardleiss of the fact that the 
cattle were in the way, and, without the necessary careand pru- 
dence to avoid injury to them at the time, the cattle should be 
destroyed, he would be responsible, unless under our laws the cat- 
tle would:be trespassers and liable to be distrained damage fea- 
sant^ . 

She question, then, is whether by our laws and policy, a man 
isObrnpell^d to keep up his- cattle so as to prevent depredations 
upon his neighbors' unfenced and unenclosed premises ; or wheth- 
er a man is 'not justified in suffering his cattle to go at large in 
the range or common pasture without liability to those on whose 
premised, not beins lawfully fenced, they may go ; and whether 
it is not required tnat the owner of lands, before he can justify 
an injury done to his neighbor's beasts, which have come upon his 
kiids,miiat not show that the trespass was done notwithstanding 
he had such a fence as^is r^quured by law or that the injury was 
unavoidable and such as could not Save been prevented hj due 
dare and prudence. 

It is urged in behalf of the railroi^ company, that by the 
nde of the common law, the owner of cattle was bound to keep 
l^m witfaJA his own enclosure — that th^ owner of lands was not 
taqaired to guavd against thi^ intrusion upon his premises, but 
ftsttbe owner of cattle was bound to prevent them from enter- 
ing upon the premises of others, whether fenced or not^^tba 
this rale of the common, law prevails here, and that it is unlaw* 
fd to permit cattle to graze in a neighboring range, or common 
unenclosed pasture, from which they may go upon the premises 
of individuals to th^ injury ; and consequently, that the act of 
the plaintiff in pernntting his animals to go at large beins un-- 
lawful,. he is not entitled to any redress for theur loss which re- 
sulted from his own wrong. 

These positions are sustedned by decisions^ of the Supreme 
Courts of New York, Vermont, rennsylvania and Michigan, 
founded on the reason, that the rule of the common laW prevail- 
ed in those States which compelled persons to keep their cattle 
dS their neighbors' lands, and holding that that principle is apr 
plicable to cattle suffered to go at la^^ge and found upon railroad 
tracks, when they were destroyed. On the contrary, a different 
rule is held in Connecticut, Indiana, Ohio, South Carolina and 
20 
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Alabama — Stadwell v. Ritch, 14 Conn. 293 ; Suley v. Peters, 5 
Gillman 130 ; Kerwhaker v. Cleveland R. R. Co., 3 Ohio State 
Rep. 172 ; Fripp v. Haull & al., 1 Strob. Law Rep. 176 ; Nash. 
& Chat. R. R. V. Peacock, 26 Ala. 232 ; and the rule of the 
common law is held not to prevail, because it is inapplicable to 
the condition and circumstances of the people of those States 
and repugnant to the custom and understanding of the people, 
from -their first settlement down to the present time. 

It cannot be denied that the common law of England is the 
law of this State so far as it is adapted to our institutions 
and the circumstances of the people, and is not repealed by 
statutes or varied by usages which by long custom have super- 
seded it ; and that when the reason of it ceases, the rule itself 
is inapplicable. Iii a densely populated country like England, 
with small farms and but few cattle, the reason of the rule that 
every man shall prevent his cattle from going at large, is appa- 
rent ; and the rule prevails because it is suited to the condition 
of that country. The policy of the common law there, was 
that it was more convenient that a man should be bound to fence 
his cattle in^ than that he should fence his neighbors' out. The 
same reason may render it applicable in iiny of the States of 
this Union, and in those where this rule has been held to prevail. 

But the circumstances of our people ai'e widely different from 
those of such communities. The Staie is comparatively new 
and, for the most part, sparsely populated, with large bodies of 
wood-lands and prairies which have never been enclosed, lying 
in the neighborhoods of the plantations of our citizens, and 
which by common consent, liave been understood from the early 
settlement of the State, to be a common of pasture, or in the 
phrase of the people, the ^'range^*' to which large numbers of 
txattle, hogs and other animals in the neighborhood, not of a dan- 
gerous and unlawful character, have been permitted to resort. 
These large numbers of cattle and other animals are necessary 
to the wants and business of the people, whose great interest is 
in agriculture ; and the large and extensive tracts of land suit- 
able for the pasture of stock, are most generally not required 
by the owner for his exclusive use. If so required, no one 
questions his right to fence them in and to appropriate them ac- 
cordingly. But until he does so, by the universal understanding 
and usage of the people, they are regarded as commons of pas- 
ture for the range of cattle and other stock of the neighborhood. 

This policy is sanctioned by strong reasons of public conve- 
nience growing out of the condition of the people. The greater 
part of the lands of the State have been comparatively but re- 
cently brought into cultivation. When purchased and taken 
possession of by their owners they were wild. The timber had 
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to be cleared, buildings erected, and as much land as could be, 
brought into speedy cultivation. The settler had but little time 
to enclose his lands, and, therefore, he made enclosures only as 
his necessities and convenience required, He turned his cattle 
into the range, because it was more convenient to do so than to 
build fences and keep them within his own enclosures. His 
neighbors did the same thing, and the practice became general ; 
and thus the usage has established the general rule among the 
people, that it is more convenient to make fences to keep the cat- 
tle of others out of lands not intended to be used for pasture, 
than to fence their own cattle within their enclosures. And by 
this custom a large amount of pasture which would otherwise be 
lost, becomes useful and valuable in rearing great numbers of 
cattle and stock of various kinds, contributing greatly to the 
convenience and emolument of our people. It is also highly 
convenient in rendering a man safe in pasturing his own cattle 
in his own unenclosed lands, which he could not do with safety, 
if the common law prevailed ; because his cattle, when pasturing 
upon his own unfenced lands, would be liable to intrude upon his 
neighbor and subject to the common law rule arising from the 
trespass. He would, therefore, be compelled to enclose his own 
pasture lands before he' could safely use them as such ; and such 
a necessity in the condition of the lands of this State, would be 
a great public grievance. 

For these considerations, the custom has grown up among the 
people and is well settled by universal acceptation, that a man is 
entitled to permit his cattle and other stock to go at large in the 
neighborhood range, and is not liable as a trespasser for the da- 
mage done by them to the premises of his neighbor which are 
not enclosed by a lawful fence. This being the condition of the 
people from the first settlement of the State, and the same rea- 
sons of convenience still prevailing, it is manifest that the rule 
of the common law is wholly unsuited to our circumstances, and 
upon well settled doctrine, cannot be held to be applicable here. 

If there could be a reasonable doubt upon this point, it must 
be removed by the provisions of our statutes. These pi-ovisions 
are utterly irreconcilable with the rule of the common law, and 
are made with reference to the contrary policy which has exist- 
ed here. 

The twelfth section of the Act of 1822, Hutch. Code 276, 
which was a re-enactment of an act passed in the early history 
of the State, provides that " it shall not be lawful for any per- 
son to drive any horses, mules, cattle, hogs or sheep from the 
range to which the same may belong.** The next section provides 
penalties for the violation of that provision. The 14th section 
prohibits animals of a particular character from being suffered 
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to run at large in the woods or in any enclosed range. Other 
sections make it the duty of each owner of horses or other stock 
to have a brand and ear mark, and to have the same recorded ; 
the object of which was that the stock of each owner in the 
range might be known and designated. And the 17th section 
prohibits the owner from sending or permitting any slave or In- 
dian to go ^^ into any of the woods or ranges of this Statey" to 
mark or brand any catttle, &c. 

These provisions clearly recognize the right of any owner of 
horses, cattle or other stock, to put them in the range, which 
means the unfenced wood lands or other pasture lands in the 
neighborhood. 

Again— the act of 1822, Hutch, 278, 279, which is a trans- 
cript of the Territorial Act of 1807, provides that "if any 
horses, &c., shall break into any grounds enclosed with a strong 
and sound fence, five feet high, well staked and ridered or suffi- 
ciently locked, and so close that the beasts breaking into the 
same could not break through, which shaU be deemed a lawful 
fence,'' the owner shall be liable to the party injured for dama- 
ges. This provision is altogether useless, if the owner was bound 
to keep his cattle within his own enclosure ; for by that rule he 
was liable for damages to the party injured by the trespass of 
his cattle whether his premises were fenced or not* But it is 
plain that it was the object of this statute to change the rule of 
the common law and to provide that the party whose cattle should 
intrude upon the premises of another should not be liable for 
damages unless the party injured kept a lawful fence. This in- 
tention clearly appears from the third section of the same act, 
which prohibits " any person injured for want of such sufficient 
fence, under a heavy penalty^ from wounding or killing anjr 
horses, mules or other stock trespassing upon such premises. . 

The policy upon which these enactments are founded, and the 
acts themselves, clearly establish two principles — ^first, that the 
owner of cattle may rightfully suffer them to go at large for 
pasture upon the ndghbormg range ; and secondly, that the 
owner of lands is bound to keep them feru:ed with a lauful 
fence, tf he would prevent the intrusion of cattle upon them^ 
and otherwise that he cannot complain that the intrusion is.unr 
lawful. And it has been held by this Court, that under these 
provisions, when cattle break through an insufficient fence into 
die premises of a party, he has no right of action for damages, 
and isannot distrain damage f aidant, which were clear rights at 
the common ]aw — ^thus conclusively settling that the rules of the 
oominon law are not in force here. Dickson vs. Parker, 8 How. 
820. 

It is to be observed that the cases above adverted to, holding 
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that cattle found upon a railroad track mukj lawfully be destroy- 
ed, in the prosecution of the business of the company, are found- 
ed upon the reason that the owner was compelled by the rule of 
the common law to keep them up, and that it was by the violation 
of that common law duty that the cattle were at large and upon 
the railroad ; and, therefore, that the owner, having been guilty 
of a wrong, is entitled to no redress against the company. Hav- 
ing shown that this rule of the common law does not prevail 
here, the argument founded upon it fails ; and the conclusion 
follows, that the plaintiff cannot be considered as a wrong-doer 
in suffering his animals to go at large for pasture, and that the 
animals were not unlawfully on the railroad track so as to justi- 
fy the company in destroying them, without using all due care, 
prudence and skill to avoid their destruction. 

But it is contended that the railroad company, having the ex- 
clusive use of their track, the plaintiff's cattle were improperly 
there, interfering with the lawful business of the company to the 
hazard of the lives of their passengers, and impeding the speed 
which, from the very nature of their business, they were autho- 
rized to use in running their engines upon the track, and, there- 
fore, that the injury was done without wrong on the part of the 
company. 

This position is met with so much clearness and force by the 
Supreme Court of Ohio, in the case above cited, as to justify 
our adoption of the views of the subject there taken. The courib 
say — "The defendant's right to the exclusive and unmolested 
use of its railroad track, is undeniable. And it must be conce- 
ded that the plaintiff had no right to have his hogs on the track 
and that they were there improperly. But how came they there ? 
If the plaintiff had placed them there, or knowing them to be 
there, had omitted to drive them off, he would have been, pep- 
haps, precluded from all claim to compensation. But it would 
appear that, in the exercise of the ordinary privilege of allowing 
these animals to be at large, by the plaintiff, they accidentally 
and without his knowledge^ wandered upon the railroad track. 
The right of the defendant to the free, exclusive and unmolest- 
ed use of its railroad is nothing more than the right of every 
other proprietor in the actual occupancy and use of his lands, 
and does not exempt it from the duty enjoined by law upon every 
person so to use hid own property as not to do any unnecessary 
and avoidable injury to another. Finding the animals upon the 
track, it was the right, and indeed the duty, of the agents of the 
company to drive them off, but not to injure or destroy them by 
unnecessary violence. The owner of a freehold estate in lands, 
enclosed by a lawful fence, has the right to expel trespassing 
animals which have broken through his enclosure ; but in doing 
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so, he would become liable in damages to the owner of the ani- 
mals, if they be injured by use of unneicessary and improper 
means, although the latter would be bound to make reparation 
for the injury done to the former, by the trespassing animals. It 
is not pretended that the railroad of the defendant was under 
enclosure through which the plaintiff '« creatures had broken. It 
is true, that there is no law here requiring railroad companies 
to fence their roads. But when they leave their roads open and 
unfenced, they take risk of intrusion from animals running at 
large, as do other proprietors who leave their lands unenclosed. 
If a farmer undertake to cultivate his ground in corn, he would 
doubtless be troubled by the destructive intrusions of cattle run- 
ning at large ; but without a sufficient fence, he could not main- 
tain an action against the owner of the animal for trespass. The 
defendant constructed its railroad with a knowledge that it was 
the common custom of the country to allow domestic animals to 
run at large upon the unenclosed grounds of the neighborhood ; 
and without the precaution of enclosing its railroad, the compa- 
ny could not sustain an action against the owner of such animals 
at large as might happen to wander upon the track of the road. 
The owner of the animals, in allowing them to run at large, takes 
the risk of the loss or injury to them by unavoidable accident; 
and the company, in leaving its road unprotected by enclosure, 
runs the risk of the occasional intrusions of such animals upon 
its road, without any remedy against the owner." 

It is a sound and reverend maxim of the law that though a 
man may do a lawful thing, yet if damage thereby befall anoth- 
er, he shall be answerable for it, if he could have avoided it. — 
Broom's Legal Maxims, 275; Aldridge v. Great Western R. R. Co. 
4 Scott, N. R. 156. This principle is entirely at war with the 
doctrine apparently sanctioned by some of the cases cited by the 
plaintiff in error, that the nature of their business required 
them to use great speed, therefore that they were justified in 
running their engines regardless of the cattle upon th« road, 
with whatever speed they might think fit, without liability to the 
owner of the cattle thereby destroyed. Such a doctrine is un-* 
founded in sound law, and would be dangerous and mischievons 
in the extreme both to the lives of passengers of the company 
and to persons whose rights may be collaterally involved in their 
operations. For such a rule, while it would give to conductors 
and engineers upon such roads, a free license wantonly to destroy 
cattle which might Casually be upon the tfack and in any way 
impede their progress, would greatly endanger the safety of tra- 
vellers on the road, by subjecting their lives to the capriciona 
exercise of this liberty to the agents of such companies. These 
mischiefs would almost necessarily result from such a principle 
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if sanctioned ; and the consequence ^vould be, that all confidence 
in such works would be destroyed ; and, instead of being sources 
of public convenience, as they would be under the salutary re- 
straints of law which bind the citizen, they would be converted 
into instruments of private oppression and public calamity. 

Again — it is said that the destruction of the plaintiff's ani- 
mals was in consequence of his suffering them to be in a situa* 
tion exposed to destruction ; and of which he was bound to take 
notice ; and that the rule is that when the injury has resulted 
from the fault or negligence of the plaintiff, or from the fault or 
negligence of both parties, without any intentional wron^ on the 
part of the defendant, there can be no recovery. 

It is above shown that it was not unlawful in the plaintiff to 
suffer his animals to go at large in the neighborhood of the rail- 
road, and as that was the remote cause of the injury, it cannot 
be said to be a wrong or gross negligence. It is true, the high- 
est degree of prudence might have induced him not to suffer his 
cattle to be at large near the track and exposed to its dangers. 
But was he bound to use such precaution ? He is presumed to 
have acted with a knowledge of the relative legal rights and lia- 
bilities of himself and the company. In suffering his cattle to 
range, exposed to the dangers of the railroad, he subjected hiwr 
self to the hazard of all that the company might legally do in 
destroying them, but to nothing further. And they were justi- 
fied in destroying them only in the necessary prosecution of their 
business and when the act should become unavoidable, after the 
exercise of such care, prudence and skill as a discreet man would 
use to prevent it. He had a right to act, and must be presumed 
to have acted, on this rule ; and if he suffered by it, but without 
any violation of it by the company, he would be without redress. 
But he was not bound to lose his right to range his cattle near the 
irailroad, and keep them enclosed, upon the assumption that they 
would be illegally destroyed by the company, if suffered to go 
at large near the road. He had as high a right to range his 
cattle in the neighborhood of the road as the company had to 
run its engines and cars along their track — a right prior in time 
to that of the company, and one equally entitled to be noticed 
and respected by the company. If the plaintiff was bound to 
respect their right to run their cars and engines by keeping his 
cattle enclosed in order to prevent their exposure to the dangers 
of the road and damage to the company by parity of reason, 
was it not the duty of the company to respect his prior right 
of range by keeping fences to protect their road from incur- 
sions of his cattle and to save him from injury by their de- 
struction. The road was under no legal obligation to fence its 
track, nor was the plaintiff bound by law to keep his animals 
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enclosed, in order to prevent their exposure to the dangers of 
the road ; and so far the legal obligations are equal. But the 
same rule of prudence that would require the plaintiff to enclose 
his cattle in order to avoid the dainger of destruction by the 
railroad, would also demand of the company, as a matter of pro- 
tection to its property and safety to the lives of its passengers, - 
to fence its track. If there is any difference in the degrees of 
duty, it would appear that the latter was much the higher and 
more imperative, and the delinquency on the part of the compa- ' 
ny in neglecting it, would, of course, be greater. 

It is, therefore, manifest, that the injury capnot be ascribed 
to the fault or negligence of the plaintiff, in which the defendant 
is not ineulpated. And the most favorable point of view Jn 
which it can be regarded for the defendant is, that both parties 
were mutually in fault, and both the immediate cause of the in- 
jury. In such a case, unless the injury be malicious and wanton, 
the party injured cannot maintain an action, because the injury 
has been caused by his own wrong. 

But this rule is subject to several qualifications which render 
it inapplicable to the facts of this case. 

1st. It does not apply where the party committing the injury 
might have avoided it by the use of common and ordinary cau- 
tion ; and this is the rule even where the remote cause of the 
injury is the unlawful act of the party complaining. This is 
held by numerous authorities. In the Mayor of Colchester vs. 
Brook, 53 Eng. Com. L. Rep. 376, the plaintiff had deposited 
and kept a bed of oysters in the channel of a navigable stream, 
thereby erecting a public nuisance, yet the defendant was held 
liable for running his vessel upon the bed of oysters, greatly in- 
juring them, there being room to pass in the stream without iV 
because the injury could have been avoided by the use of tc» 
sonable care and diligence^ In Bird v. Holbrook, 15 Ebg: CL 
L. Rep. 91, the defendant had set a spring gun upon his walled 
garden, to protect his property from, being stolen, andthe plain- 
tiff, in climbing over the wall in pursuit of a stray fowl, was shot 
by the gun; it was held that the plaintiff was entitled to recover 
damages, although he brought the injury upon himself by a tres- 
pass upon the defendant's enclosure, in the case of Deane v. 
Clayton, 2 Eng. C. L. Rep. 183, it is said ^' that you shall do no 
more than the necessity of the case requires, when the excess 
may be in any way injurious to another ; is a principle' which 
pervades every part of the law of England, criminal as well as 
civil, and belongs to all law that is founded on reason and natu- 
ral equity. The same rule is held in Lynch v. Nurden, 41, Eng. 
C: L. R. 422; Butterfield v. Forester, 11 East 58; Vere v. 
Lord Cawdor id* 667 ; Vaughan v. Menlove, 82 E. C. L. R. 211 ; 
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New Haven S. & T. Co. v. Vanderbilt, 16 Conn. Rep. 421; 
Bees V. Hoos. B. R. Co., 19 Conn. 566, and is involved in Par- 
ker V. Dickson, 3 How. 219. 

Another qualification to the general rule that there is no lia* 
bility upon the defendant when the plaintiff has contributed to 
the injury, exists when, though both parties are in fault, the de- 
fendant has been the immediate and proximate cause of the in- 
Sry. This is'well settled by authority. — ^Davies v. Mann, 10 
ees. & Wils. 645 ; Trow v. Vermont Cent. R. R. Co. 24 Ver- 
mont Rep. 494, and cases there cited, 8 Ohio State Rep. 194, 
Broom's Leg. Max. 283. 

It may, therefore, be considered as settled law, that though 
there be negligence or fault on the part of the plaintiff remote- 
ly connectea with the injury, yet, if at the time the injury was 
done, it might have been avoided by the exercise of reasonable 
•care, prudence and skill on the part of the defendant, the plain- 
tiff may maintain his action for the injury. 

It follows from these views of the case, that the instructions 
granted en the trial in behalf of the plaintiff were correct: and 
that the 2d, 3d, 4th, 6th, 6th, 7th, 8th, 10th, 14th and 16th in- 
structions in behalf of the defendant were erroneously granted, 
and the 18th instruction is questionable. And tliough the ver- 
dict was contrary to the instructions given in behalf of the de- 
fendant, it should not for that reasbn be set aside, because these 
instructions were erroneous and should not have been given. 

We will next consider the objections taken to the admissibili- 
ty of certain evidence in behalf of the plaintiff. This testimo- 
ny tended to show that the engineer on duty at the time the in- 
jury was done, had previously been in the habit of sounding the 
whistle when there was no ^occasion for it, to frighten animals 
and annoy the neighbors on the road. There was testimony 
showing him to be a man of dissipated habits ; and the object of 
the testimony objected to, with other evidence to the same point 
not objected to, was 'to show his character to be that of a reck- 
less and untrustworthy agent. It is not denied that it was com- 
petent to show the character of the agent and his unfitness for 
the responsible trust reposed in him. It is the imperative duty 
of such companies to provide skillful, competent and trustworthy 
agente^ Mid; they are responsible upon their failure to do so for 
the oetisequences of their neglect of duty .^-Stokes v. Salton- 
nMk, 18 Peters 181 ; 14 How. 468. Upon a question involving 
Ibb character and fitness for his trust, and the consequent respon- 
ttb'Sity of the^ company for his delinquency in these respects, it 
is not only competent but necessary to enquire into his previous 
hsbita and conduct in order to show that the alleged misconduct 
at the tiine of the injury was in keeping with hds general char- 
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acteri Frequently it may be out of the power of a party to 
show positively the reasons of the particular delinquency of such 
an agent, and in such cases it is proper and necessary to show 
his general character in order to explain his conduct at the time. 

The counsel for the plaintiflF in error place this objection on 
the ground that this testimony tended to create a prejudice 
against the company, and thereby increase the damage. This 
may be true ; but it does not appear to have been offered for 
that purpose ; but if the testimony was competent to show that 
the company employed a reckless and incompetent engineer, as 
it clearly was, that being a material point involved in the suit, 
it cannot be said that it should have been excluded. Being com- 
petent upon the issue, it is not to be presumed that it was per- 
verted to an improper purpose before the jury. 

The last objection urged against the judgment is that the 
damages assessed by the jury were excessive. The amount of 
the verdict considerably exceeded the value of the animals actu- 
ally proved, though there was evidence which might have justi- 
fied the jury in somewhat exceeding that value. But it is plain 
that the jury gave exemplary damages in some amount; and the 
question is whether the case justified a verdict of that character. 

The evidence' was sufficient to justify the jury in believing that 
the raikoad track w^as in an improper condition and unfit for the 
exigencies that may often arise in running engines of so much 
danger, being covered with grass so as to prevent their prompt 
stoppage when necessary— rthat the cars were not supplied with 
the brakes and fixtures necessary to their safe running and 
speedy stoppage ; and the injury here complained of is excused on 
these grounds — that the conductor was a lad of seventeen years 
of age, and giving no attention to his duties when the collision 
took place — that the engineer was a man of intemperate habits, 
reckless and unfit for the responsible trust confided to him — that 
either by his wanton conduct or by the bad condition in which 
the cars were furnished with the necessary appliances for prompt 
stopping, (either or both of which the jury had the right to be- 
lieve from the evidence,) the locomotive was not stopped as it 
could and ought to have been on a properly fitted and well 
conducted railroad-7-that no proper exertion was made to stop 
the locomotive in time to avoid the injury, and that the engineer 
appeared reckless of the destruction of the stock. No fault is 
imputed to the plaintiff, except that he did not keep his stock 
from the track where they casually were, without his knowledge. 

Upon the evidence conducing to show this state of things, the 
Court, by the consent of 'both parties, instructed the jury as 
follows : 

<< Every man in the management of his own affairs shall so 
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conduct them as not to injure others ; this duty was a mutual 
one, binding alike on the plaintiflF and defendants ; and if the 
plaintiff has failed to observe this duty, and the defendants are 
guilty of a like breach, the plaintiff has no right to complain 
and cannot recover, unless, notwithstanding the conduct of the 
plaintiff, the injury would not have happened had it not been for 
the wanton and wilful negligence and misconduct of the defen- 
dants." 

The question of gross negligence and wanton misconduct was 
thus fully presented for the consideration of the jury. 

Let us see what are the rules of law governing the conduct of 
the defendants in the prosecution of this business. 

In the first place, the company is responsible for the tortuous 
acts of its agent, whether the act was one of omission or com- 
liiission, whether negligent, fraudulent or deceitful. — Philadel- 
phia & Reading Railroad Company v. Duby, 14 How. 486, and 
the same doctrine is held by the same court in Stokes v. Salton- 
stall, 13 Peters, and is applied to an incompetent or careless 
agent. — Railroad Co. v. Keary, 3 Ohio 206. 

In the case first cited, the Supreme Court of the United States 
say in a case involving the liability of a railroad for an injury 
by the neglect of their agent — *' Where carriers undertake to 
convey persons by the powerful and dangerous agency of steam, 
public policy and safety require that they bo held to the great- 
est possible care and diligence. And whether the consideration 
of such transportation be pecuniary or otherwise, the personal 
safety of the passengers should not be left, to the sport of chance 
or the negligence of careless agents. Any negligence in such 
cases, may well deserve the epithet of gross,'* 14 How. 486, 
And again — " Nothing but the most stringent enforcement of 
discipline, and the most exact and perfect obedience to every 
rule and order emanating from a superior can insure safety to 
life and property. The entrusting such a powerful and d^nger- 
. ous engine as a locomotive to one who will not submit to control 
and render implicit obedience to orders, is itself an act of neg- 
ligence, the ' causa causans' of the mischief. ***** 
Any relaxation of the stringent policy and principles of the law 
affecting such cases, would be highly detrimental to the public 
safety."— ia. 487. 

Again — ^it was the duty of the company to provide engines 
properly constructed and in good order, with suitable fixtures 
for preventing injuries likely to occur from the nature of their 
business ; and to use " such care and diligence in using the lo- 
comotive upon the road as would be exercised by a skillful, pru- 
dent and discreet person, having a proper desire to avoid injury 
to property along the road." — ^Salt. & Susq. R. R, Co. v. Wood- 
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ruff, 4 Maryland Rep. 257 — ^to provide a safe track, a safe en- 
gine and cars, and a suitable number of competent and faithful 
men to carry on the work. — Hegeman v. West R. R. Co., 16 
Barb. 356, 2 Denio 441, 3 Ohio Rep. 306, 2 Gushing 640. 

Again — it is a well settled rule of law and highly applicable 
to engines and locomotives on railroads, that persons having 
charge of instruments of great danger are bound to manage 
them with the utmost care. — Dixon v. Bell, 5 M. &. S. 198 ; 
Lynch v. Nurdin, 41 Eng. C. L. R. 422. It is well said by the 
Supreme Court of Ohio, that '''no one has the right to put in 
operation forces calculated to endanger lifb and property, with- 
out placing them under the control of a competent and ever ac- 
tive superintending intelligence. Whether he undertakes it or 
procures another to represent him, the obligation remains the 
same, and a failure to comply with it in either ease, impose the 
duty of making reparation for any injury that may ensue." — 3 
Ohio State Rep. 209. 

And in this, as in all other cases of agency, the rule is that 
*' the principal holds out his agent as competent and ft to be 
trusted, and thereby he, in effect, warrants his fidelity and good 
conduct, in all matters within, the scope of the agency.'' — Story 
on Agency, 352. 

The question of gross negligence or wanton mischief was dis- 
tinctly submitted to the jury, and was a material part of the 
case, and whether we consider it with respect to the bad condi- 
tion of the track and the absence of appliances and fence neces« 
sary for its safe operation, or the unfitness and recklessness of 
the engineer, it is plain that the jury were at liberty from the 
evidence to find that the injury was occasioned by the gross neg- 
lect of the company or the wanton mischief of the engineer. 
That was a question which they had the right to determine, and 
their verdict cannot be disturbed on that ground when ^the evi- 
dence conduces to support it in any fafr view in which it can be 
taken, especially when the testimony is conflicting and the credit 
of witnesses is involved. Under such circumstances their find- 
ing settles the fact. — 14 How. 486; Lynch v. Nurdin, 41 Elc. 
C. L. R. 426; Bees v. Housatonic R. R. Co., 19 Cpnn. 560. 
Lord Denman says in Lynch v. Nurdin, "it is a matter Btrictly 
within the province of a jury deciding on the circumstan'cea of 
each case.'* 

And it is immaterial wheth'^r the jury thought there was gross 
neglect or wilful mischief. The rules above stated apply equal- 
ly to either state of the case, and would warrant the jury in find- 
ing exemplary damages if the circumstances of neglect or aggra- 
vation tended to justify it, and they thought fit to award it. In 
the last case cited, Lord Denman says : " Between wilful mis- 
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cliief and gross negligence the boundary line is hard to trace; I 
shoald rather say impossible. The law runs them into each other, 
considering such a degree of negligence as some proof of mal- 
ice." — ^Lynch v. Nurdin. And upon the same principle, the nu^ 
merous cases, whether of gross negligence or wanton wrons, 
have proceeded in which exemplary damages have been awarded. 
For it matters but little to a party injured, whether the wrong 
be done with a malicious intent or by gross violation or neglect, 
of duty. 

It must be taken, then, that the verdict of the jury settles the 
question that there were circumstances of aggravation tending 
to show gross negligence or a wanton and recUess disposition to 
injure or destroy the, plaintiff's property. And it is well settled 
that if the property was destroyed under such circumstances^ 
exemplary damages may beawarded.-r-Sedgwick on Dam's. 42 &; 
seq. ib. 488, 489 ; 3 Graham & Wat. on New Trials, 1121 k 
seq., and cases there cited. And the damages allowed in this 
case do not appear to be enormous. 

Upon a careful consideration of the whole case, in* view of its 
preat importance to the community, we are of opinion that the 
judgment is correct ; and it is accordingly affirmed. 

A re-argument was asked for upon so much of the foregoing 
opimon as relates to exemplary damages, but it was denied. 



PALSB RETURN. ONUS PROBANDI. 

NuekoUf dfc. v. Lundy, dx. 

Circuit Court of Grayson County, Yirginia. October Term, 1858. 

The specific fine of $100, impose^ by statute upon an officer for making a 

fdUe retuf'n upon proeess, does not affeot the right of action of the party 

injured. It Is only an additional penalty. 
The onus of proving the falsehood of ah officer's return lies upon the party 

alleging the falsehood. In a suit against the officer the return will be 

taken to he prima facie true. 
Answers to interrogatories, propounded under the statute, can only be read 

by the party propojmding the interrogatories : the party answering not . 
. being entitled to read his answers. 

This was an action of debt in the circuit court of Gravsan^ 
upon a constable's bond. The declaration set out the bond and 
condition, and assigned three breaches : 
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1st. Tliiat the relators, Nuckolls ^ Dickenson^ placed in the 
hands of the defendant, Lundy^ who was a constable, in Decem- 
ber 1854, three executions against the eflFects of John Lundy^ 
amounting in the aggregate to upwards of $100 : that the said 
canstable failed to levy and collect the amount of those execu- 
tions, as he should and could have done, and returned them to 
the clerk's office, with a return endorsed upon each of them in 
these words : " Held up by. order of Oreed NuckollSj'* which re- 
turns were false — whereby the relators lost their said debts. 

2d. That the said relators placed in the hands of said con- 
stable, sundry executions against the eflFects of John Lundy : 
that th^ defendant failed to levy the executions, though John 
Jjundy had sufficient eflFects to satisfy them, and thereby the 
debts were lost.' 

3d. That the relators placed in the hands of said defen'dant, 
sundry other executions against the eflFects of John Lundy : 
which executions the defendant levied, and made the money, but 
failed and refused to pay it to the relators. 

To the first assignment the defendants demurred, and to the 
whole declaration they pleaded ^'conditions performed'^ and 
"now damnijicatus'\ 

A. M, Davis^ for plaintiflFs. 
W. S. Cooky for defendants.^ 

The case being called at this term. Cooky in support of the 
demurrer, to the first count, submitted that, by the 29th sec. of 
chap. 49, p. 251, of the Code, a specific fine of $100 is impos- 
ed upon an officer for making a false return. This fine enures 
to the Commonwealth, and can jonly be recovered by indictment, 
information, or motion in behalf of the Commonwealth. It is 
submitted that this provision excludes any right of action in be- 
half of an individual. It cannot have been intended to subject , 
the officer to this heavy liability, (a liability in this case amount- 
ing to $300, there being three execution sf charged to be falsely 
raturned ;) and yet leave him exposed to a private action also. 
Where the Legislature intended to reserve the right of action 
to the party injured, it has taken care to do so. In the next 
section provision is made for proceedings by the party injured, 
in case of a continued failure to return ; yet no provision i$ 
made for proceeding in case of Si, false return. JSxpressio unius 
est negatio alterius. 

Davis was heard in reply, and contended that the proceeding 
for a fine did not destroy the right of action, but was a penalty, 
cumulative to the damages which the injured party was entitled 
to recover. 
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Fulton, J. 

The effect of the statute imposing fines upon officers for fail- 
ing to return process, or for making false returns, has, of late, 
undergone a great deal of consideration, and I confess that I 
have been led to conclusions which at one tim^) I did not think 
well founded. It seems now to be conceded that these fines are 
payable to the Commonwealth, and are to be recovered only by 
proceedings in the name of the Commonwealth. But I do not 
think that they prevent the party injured, by the false returns, 
from prosecuting his suit to recover damages for the injury he 
has suffered from that return. In many other instances the lia- 
bility to prosecution at the instance of the Commonwealth, co- 
exists with a right of action on the part of the person injured. 
Indeed, now, we may consider this as a universal rule, for the 
doctrine of merger in cases of felony is overthrown by statute. 
I must overrule the demurrer. 

A jury being empannelled, the plaintiffs proved that in Dec'r 
1854, they placed in Lundy's hands, for collection, five claims 
on John liundy^ amounting to about $12t5. Judgments and ex- 
ecutions were obtained on all the claims. Two of them, amount- 
ing to about $15, were returned ^^ %ati%fied^' and the defendant 
admitted that -he was bound for that amount. The other three 
were returned, '^ Held up by order of Greed NuekoW — ((7. N. 
was one of the relators.) The plaintiffs also introduced evidence 
tending to show that John Lundy had effects subject to the ex- 
ecutions, and endeavored to prove that the defendant could have 
made the debts. The defendant introduced evidence which 
clearly showed that John Lundy was insolvent when the execu- 
tions of the relators issued. He exhibited more than a dozen 
other executions against John Lundy ^ prior in date to those of 
the relators, and proved thott he had sold all the debtor's goods, 
and that all the proceeds were swallowed by the older claims, 
except the $15 credited on the two smaller executions. No evi- 
dence was given by either party touching the truth of the return. 

Prior to the trial, the defendant propounded interrogatories, 
under the provisions of the Code, ch. 176, sec. 38, p. 667, to the 
relator, Creed NuckoUsy calling on him to say whether he had 
not ordered the defendant to hold up the executions. NuckolU^ 
in his answers, denied that he had ever given such directions- 
J)avi% offered to read these answers to the jury, but Cook ob- 
jecting, on the authority of McFarland vs. Hunter ^ 8 Leigh 
489, and Vaughan vs. (}arlandj 11 Leigh 251, the court sus- 
tained the objection, and refiised to allow the plaintiff to read 
the answers. 

After the evidence was all heard, a discussion arose between 
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counsel, as to the effect of the total want of testimony upon the 
question of the truth or falsity of the return. It was agreed 
that the court might expound the law, without written instruc- 
tions. 
Fulton, J. * 

All the rules which affect a sheriff in the execution of the 
process of a court, are appliable to a constable when executing, 
as in this case, process issued by a justice of the peace. I have 
always understood tho rule to be, that as between third parties 
the official return of a sheriff is taken as conclusively true. And 
I think the rule is just as well settled that in a suit against the 
officer himself, his return is to be taken as prima facie true. 
Without multiplying citations, this proposition is sustained by 
the case of Lathrop ys. Lumpkin^ 2d Rob. Reports, 49. 

Independent of authority, I think this proposition is corrects 
The return of the officer is an official actj done under the sanc- 
tion of his official oath. In the absence of all proof to the con- 
trary, must we not presume it to be true ? Is it not monstrous 
to allow any unsupported allegation in a declaration — the mere 
"flourish of the pleader," to countervene the sworn statement 
of the officer, and force upon him the burden of proving its 
truth? Consider the position in which the officer would be 

E laced. Hundreds, perhaps thousands, of process come into his 
ands ; and a variety of returns are necessary. Is he always 
to come prepared, after the lapse Of years, to prove the truth in 
every instance ? No man would accept the office on such terms. 
It would paralyze the public service. I must instruct the jury 
that in the absence .of proof to the contrary, they are to pre- 
sume the return to be true, and find accordingly. 

Thereupon, without leaving the bar, the jury found for the 
plaintiffs for the $15, and there was judgment accordingly — ^the 
plaintiff not excepting to the ruling. 



WHAT CONSTITUTES PUBLIC ROAD. EVIDENCE. 

OommonweaUh vs. Earhart. 
Circuit Court of Wythe County, Va. October Term, 1857. 

Mere user of a road will not make it a public highway. 

Evidence that the countj court has divided a road into preicinets and ap- 
pointed surveyors, and that the road has been travelled, is not sufficient 
to sustain an indictment for obstruction, if the land-holders have not 
acquiesced in its establishment. 

An indictment was found against John Earhart in the circuit 
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court of Wythe, at May Term 1857, charging that the defend- 
ant " did obstruct a certain precinct of a public highway" (de- 
scribing it) " by building a fence across the same." Plea — 
not guilty. The case was tried at this term. 

Kent, Commonwealth's Attorney. 
Floyd ^ Cooky for the defendant. 

The question was, whether the road was a public highway, it 
being admitted that the defendant had fenced it up. Kent say- 
ing that he could not show any order of the county court estab- 
lishing the road, offered in evidence an order of Wythe county 
court, made in the year 1812, appointing a surveyor of this road 
and ordering him to keep it in repair. The defendant objected 
to the admission of this evidence, on the ground that u%er of a 
way was insufficient to make it a public road ; and his counsel 
relied on Kelleyls case, 8 Grat. 632, and Sampson vs. Grooch- 
land Justices, 5 Grat. 241. Kent cited Clarke vs. Mayo, 4 
Call 374. 

Fulton, J. 

Mere user of a road will not make it a public highway. There 
must be record evidence of its recognition, at least, as a public 
road, by the county court, which is the proper authority in the 
premises. But that record evidence need not go to the fact of 
the original establishment of the road. The authorities quoted 
at the bar show that if the county court has divided a road into 
precincts, and caused it to be kept in repair a long time, and it 
has been travelled over, and the persons through whose lands it 
runs, have acquiesced in this action and submitted to it, with 
knowledge of the facts, it may, as against them, be inferred to 
be a public road. I think this order is a sufficient foundation, 
and if followed up by evidence that the defendant and other 
land-holders on the line have acquiesced in what has been done 
since 1812, would justify the jury in inferring that he and they 
have consented to its establishment as a public highway. I must 
admit the evidence. 

It was proved that a road run through the defendant's land, 
at the place where he erected the fence for a great length of 
time : that it extended through other lands, east and west, for 
several miles : that it had not been worked for eighteen or twen- 
ty years : that a new surveyor had been appointed, and worked 
on it a few days before defendant closed it up : that all the land- 
holders, throughout its whole length, the defendant included, 
had frequently changed its direction and location, at their own 
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win, and to suit their own convenience : that it was very difficult 
at some points to tell where it had run, and that some miles of 
its eastern portion were now closed up. The Commonwealth 
having closed her case, 

Fulton, J., said : I do not think it necessary to protract this 
trial, or to require the defendant to call his witnesses. The 
Commonwealth has failed to make out a case. It is true she has 
shewn that the county court laid off this road into precincts, and 
directed it to be kept in repair, and that it was travelled upon 
and used for many years, and that part of it is even yet so used. 
But this is not sufficient. Failing to show that the road was 
ever established by the statutory proceedings, she is driven to 
the inference of its establishment from the presumed acquies- 
cence of the land-holders ; to a presumption of a dedication on 
their part. But such presumption is overthrown by her own evi- 
dence. It appears, on cross-examination of her own witnesses, 
that there never was such acquiescence : that the landholders al- 
ways treated the roadway as their own property, and managed 
it as their own interest or convenience required ; opening, clos- 
ing and changing it as they pleased ; and some of them seem to 
have shut up parts of it permanently. The defendant has only 
done the same thing, and I must hold that he had a right so to 
do. 

Thereupon, there was a verdict of nof guilty. 



ASSAULT AND BATTERY— PROVOCATION— DAMAGES. 

WiUdman vs. Glecmes. 

Circuit Court of Wythe Co. May Term, 1858. 

Ttie defendant in an action of assault and battery, may give in evidence, in mUi' 
gaiion of damages, an antecedent provocation, if there is godd ground to believe 
that such provocation was the real impulse which moved him to commit the 
assault. 

This was an action of trespass for an assault and battery^ 
Declaration in the ordinary form. Plea, not guilty. 

Leftvnch & SJieffey, for the plaintiffi 
McCamant, Staplea & Cooky for the defendant. 

The plaintiff proved that, in company with a friend, he 
was riding along a private road, through th^ defendant's 
land, and passing near his house. Defendant came out of 
his house, and called to plaintiff to stop. On getting within 
speaking distance, defendant said to pldntiff, **Tou have, I 
understand, said that I am a liar; and I intend to make yea 
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take it back.'' The witness did not understand the plain- 
tiff's reply to this charge. The defendant, havinp; a stent 
cane in his hand, continued to approach the plaintiff, and 
said, ^'And you have said that my old father told a lie, and 
I intend to thrash you for that." Plaintiff replied, "I have 
said nothing more than you heard me say at Wytheville.*' 
Defendant said, *^ You need not deny it, because two men,"' 
(naming them) ''heard you say it" Defendant paused long 
enough for plaintiff to have answered this last st-atement> 
but no reply being made, defendant struck at plaintiff with 
the stick. Plaintiff raised his arm, warding off the main 
force of the blow ; but. the end of the stick struck the plain- 
tiff's head, cutting a wound which bled pretty freely. The 
stick flew out of defendant's hahd. Plaintiff's horse swerved 
to one side from the blow. Defendant seized plaintiff, pulled 
him from the saddle, threw him to the ground, and com- 
menced choking* him. Both are uiiusifally large, athletic 
young men ; but defendant obtained a decided advantage by 
plaintiff falling from his horse. The witness pulled defen- 
dant away before any serious or lasting injury was inflicted, 
though plaintiff lost a good deal of blood; but was not pre- 
vented from attending to his usual business. 

The defendant introduced a witness, J. J. Perdvaly and 
asked him this question, '' Did you, a few days before this 
fight, tell Mr, Gleavea that you had heard the plaintiff say, 
that he, Gleaves, was a liar ; and also that his father. Major 
OUavea, was a liar." The plaintiff objected to any answer 
to these questions, on the ground that such statements^ if 
made by the plaintiff, were no part of the res gesta: that the 
provocation was not given at the time, of the assault, and 
therefore could not be taken into, consideration. 

Cooh^ for the defendant, submitted that this was good evi- 
dence in mitigation of damages. It shows that the attack 
was not wanton and unprovoKed ; that the plaintiff is him- 
self at least partially in fault.* The slanders uttered by the 
plaintiff upon the defendant were the- causes of attacll, avow- 
ed at the time, and the statement that they were the cause is 
a part of the res gesta. We only want to show that that 
statement was correct, by .showing that the defendant had re- 
ceived the information which he stated as his reason for as- 
saulting the defendant. The court will not be very particu- 
lar in measuring the time within which the provocation must 
have been given. Here the plaintiff was taxed with the ut- 
terance of slanderous charges, and he did not repel the ac- 
cusation, which was of itself a great provocation, being in 
effect a repetition of the indult. If he had denied the mat- 
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ters laid to his charge, we would have been without excuse. 
Every man who is charged with slandering another ought at 
once to rebut that charge, if not true ; for even by silence he 
virtually affirms the slander. See 2d Greenleaf on Evidence, 
sec. 93, and notes : particularly the judgment of Lord Abin- 
GBR, in Frazer vs. BerUey, 32d Eng. Com. Law. Rep., 658, 

Fulton, J. This evidence would afford no ground of jus- 
tification, even if it were offered with that view, which it is 
not. But I think it my duty to admit it in mitigation of 
damages. It is true that it is laid down, as a general rule, 
that a provocation which tends to reduce the damages, must 
be so recent as to enable us to .perceive that it was the imme- 
diate and direct cause which led to the battery: that it ought 
to be a part of the res gesta. This is a criterion hard to en- 
force ; for it is impossible to tell how long a man's mind may 
be under the influence of excitement arising from a great 
wrong. But I do not consider it an inflexible rule. I do not 
think I am called on to say what is the period after which a 
man shall not be allowed to set up such an outrage in excuse 
for assaulting his traducer. I find in some of the cases that 
an antecedent provocation — as a libel or slander — has been 
admitted in mitigation of damages, although forming no 
part of the res gesta. 

If any testimony could be admissible under such circum- 
stances, this ought to be ; for it is in proof that the very 
matter now tendered was made a part of the res gesta. The 
plaintiff was called upon to account for certain opprobrious 
charges against the def(?ndant and his father ; he neither re- 
tracted nor satisfactorily explained them. Now the defen- 
dant only seeks to show that in taxing the plaintiff with the' 
authorship of these aspersions he was acting in good faith, 
upon information that the plaintiff had made them, and that 
he was not wantonly fixing a groundless quarrel upon the 
plaintiff, or attacking him on a mere pretext. I shall admit 
the evidence. 

Mr, Perdval then stated, that a few days prior to the fight 
between these parties, he heard the plaintiff, in a hotel, pub- 
licly denounce the defendant and his father as liars ; and 
that he had communicated the fact to the defendant, two or 
three days prior to the assault. 

The jury found for the plaintiff— damages, /owrfcen doUara. 
Plaintiff moved for a »«w trial* on the ground that the dam- 
ages were too small; but the court overruled the motion, 
and gave judgment according to the verdict. 
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CONSTABLE'S RECEIPTS.— PRESUMPTION. 

Simmerman and others y. Crockett. 

Circait Coart of Wythe County, Va. May Term--1858. 

The receipt of a constable is given for two debts, stating only their aggre- 
gate amount, and that amount is more than $50. A motion lies upon 
this receipt, because the court will presume that the claims were both of 
such character and amount as to give jurisdiction to a justice of the 
peace. 

The official receipt of a constable raises only a prima facie presumption, af- 
ter six months, that the money has been collected, which presumption 
may be repelled by the return of " no property found," even though that 
return be made by a different constable. 

The defendants having repelled the presumption, it is not competent for the 
plaintiff to introduce evidence tending to disprove that of the defendant, 
by showing that the officer eotdd have collected the money. That ques- 
tion cannot be raised on motion for failing to pay over the money. 

John S. Crockett gave notice to Bennett^ a constable of Wythe 
county, and Simmerman and others, the sureties of Bennett, 
that at August Term, 1857, of the county court, he would move 
\ against them for $57 09, the amount of tvfo accounts on Steele 
and DehtoUy placed in Bennett's hands for collection, and which 
he had collected and failed to pay over to the plaintiff, and also 
for fifteen per cent, per annum damages from the 13th day of 
January 1855, when the same ought to have been paid. 

Bennett did not appear, but the sureties did, and moved the 
court to quash the notice, on the ground that it did not appear 
from the notice that the claims were such as could be collected 
by warrant. The notice claims the amount of two debts, amount- 
ing in the aggregate to more than $50 ; and it does not appear 
that either of them was within the jurisdiction of a justice. The 
court overruled the motion. 

The plaintiflF then read a receipt in these words : " Rec'd July 
13, 1854, of J, S. Crockett, two accounts on Steele ^ Benton, 
amounting to fifty-seven dollars and nine cents, which I promise 
to account for or return. A. J, Bennett, C. W. C/' The 
plaintiff offered no other evidence. 

The defendants then read in evidence two executions, dated 
August 17, 1854, issued by a justice of the peace, in favor of 
the plaintiff, Crockett against Steele ^ Benton — one for $37 73, 
the other for $19 36 — both of which executions were directed 
to said Bennett, as constable. With the executions were also 
offered the warrants and judgments, and two accounts — each for 
a sum corresponding with one of the executions. On each exe- 
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cntion was endorsed this return—" No property found. W. JT. 
Bowyer, 0^ W. 0." 

To countervail this testimony the plaintiff called a witness, A. 
S. Arnold, and asked him this question, " Could not the amount 
of these executions have been made out of the property of 
Steele ^ Denton^ after the date of said executions." To any 
answer to which question the defendants objected on the ground 
that it was irrelevant : that the only matter in dispute in this 
proceeding was whether the constable Bennett had collected the 
money or not ; and no question ought to be made as to whether 
he could or might have collected it. If he failed to collect when 
it was in his power to do so, that would be the foundation of an 
action on his bond, for negligence ; but the enquiry is an inadmis- 
sible on this motion. But the court overruled the objection and 
permitted the witness to answer. The defendants excepted and 
filed a bill of exceptions. 

The witness then said that he had himself sold all the perso- 
nal estate of Steele ^ Beaton, upon an attachment which came 
into his hands at the August Term (1854) of Wythe county 
court : nevertheless he thought the debts of the plaintiff could 
have been made, but he gave no reason for that opinion. On 
this evidence (which was all that was offered by the parties,) the 
defendants contended that judgment ought to be given in their 
favor, and moved the court to dismiss the proceeding of the 
plaintiff, with costs to the defendants ; but the court gave the 
plaintiff judgment for J57 09, with damages at the rate of fif- 
teen per cent, per annum, and costs. The defendants excepted 
to the suflSciency of the evidence, and filed another bill of ex- 
ceptions setting out the facts proved. 

The defendants obtained a supersedeas to the judgment of tho 
county court. 

Cook, for the appellants, contended that the county court 
would have done right in dismissing the motion. It does not ap- 
pear from the notice that the claims therein mentioned were such 
as are "recoverable by warrant" in the language of the 18th 
sec. of chap. 150, p. 598, of the Code. From 3ie language of 
the notice, non constat but that each account amountea to (57 
09 cents ; and in such case a justice would have no jurisdiction. 
The plaintiff in the notice must aver that the claims were of such 
an amount as that they could have been recovered by warrant. 

2d. There is manifest error in the admission of Arnold's tes- 
timony, set out in the first bill of exceptions. The same section 
of the Code, before cited, enacts that " after six months from 
the date of the receipt of ^ constable, signed in his official ca- 
pacity, that receipt shall b^ prima facie evidence of the receipt 
of the money." Here the plaintiff vested on the receipt. He 
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alleges in the notice that the money had been collected by the 
officer, and paid over. The receipt, uncontradicted, was suffi- 
cient evidence of that allegation. But the effect of that receipt 
was repelled by the return of nvila bona. And then the plain- 
tiff seeks to make a wholly new case, by proving that the officer 
had neglected his duty : not that he had actually collected the 
money, but had improperly failed to collect it. 

8d. Even upon Arnold' % evidence the judgment is wrong. He 
states that he had himself levied an attachment upon all the ef- 
fects of the execution debtors, before these executions went into 
Bennett' % hands ; so that there was nothing out of which Ben- 
nett could have made these claims. It is true he ^^ thinks the 
debts could have been made" — ^but gives no reason for this opin- 
ion. The county CQurt saw proper to give more weight to his 
unsupported opinion, than to his positive testimony that he had 
sold all the means out of which the debts could be made. On 
this testimony the judgment of the court ought to have been 
that the plaintiff '^take nothing by his motion." All the facts 
are before this court upon the bill of exceptions ; and this court 
can give such judgment as the county court ought to have given. 

Brown^ for the appellee, argued in opposition to the views of 
the appellant's counsel, and insisted that the action of the county 
court was correct. 

Pulton, J. 

If a constable collect money upon i:ny claim entrusted to him 
to warrant for, and ^'recoverable by warrant," he and his sure- 
ties are liable for that money ; and if he has given a receipt, 
signed in his official capacity, for the claim, that receipt is, after 
six months from its date, prima facie evidence that he has col- 
lected the money ; and in such case if he do not pay it over to 
the plaintiff, it may be recovered from him and his sureties, by 
motion or ten days' notice ; and in addition to the amount so re- 
ceived, fifteen per cent, damages is to be imposed on the officer 
and his sureties, for the failure to pay over. This a summary, 
and somewhat harsh proceeding, (though by no means too much 
so,) and the person adopting it must come directly within the 
statute. He must shew that the claim for which he holds the 
officer's receipt is one " recoverable by warrant." If it amounts 
to more than than $50, it is not "recoverable by warrant," for 
that exceeds the jurisdiction of a justice of the peace ; and if a 
party puts into a constable's hands a claim for more than $50, 
the officer may be liable in his private, but not in his official ca- 
pacity ; and his sureties would not be bound by his receipt. Now 
in this case, if this were a Bingle account for $57 09 — ^neither 
the constable, as a constable, nor his sureties would be responsi- 
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ble. He might be liable individually as upon any other contract. 
But here the notice alleges that there were two claims, amount- 
ing to $57 09. The particular amount of neither is stated ; and 
as the officer has given his official receipt for them, I do not 
think I would be justifiable in presuming that either of them 
was for an amount exceeding the limit of the jurisdiction. I am 
told that I am to read thi3 notice as if the statement were 
^' amounting each to*' this sum ; but I cannot accede to that. I 
think I must presume that here were two claims, each less than 
(50, and therefore recoverable by warrant ; but amounting in 
the aggregate to more than (50. I therefore think the county 
court did not err in refusing to quash the notice. 

But there was error in the admission of the testimony men- 
tioned in the first bill of exceptions^ What was the issue ? The 
plaintiff in this notice alleged that Bennett had collected the 
money and failed to payjt over; and he alleged nothing else. 
The defendants came to trial, prepared to meet that allegation, 
and nothing else. They had no warning of any charge of neg- 
lect of duty, by failing- to collect, when he could have collected. 
That is a wholly different charge, and one involving consequences 
much less onerous. For collecting and failing to pay over, the 
officer is made to pay out only the amount of the debt and in- 
terest, but fifteen per cent, per annum damages on the whole. 
On the other hand, if sued upon the bond, (the proper remedy,) 
for a failure to collect when he might have collected, the meas- 
ure of damages is, at most, the debt and interest. By the course 
here adopted, the plaintiff, has been allowed to claim the higher 
penalty, to support that claim by evidence tending only to sub- 
ject the officer to the less penalty, and then upon that inadmis- 
sible and irrelevant testimony, has recovered the heavier sum. 

The officer's receipt here yi9& prima facie evidence that Ben- 
nett had collected the money. If the case had stopped at that 
point the plaintiff would have been, of course, entitled to his 
judgment. But it did not stop there. The defendants, as of 
right they might do, introduced evidence which repelled the pri- 
ma fa^ie presumption. It repelled it by showing that instead of 
having collected the money, the officer could not do so because 
there was " no property found." It matters not that this return 
was made by another officer than the one to whom the process 
was directed. Process may be executed or returned by a^othe^ 
officer than the one to whom it is directed. This return repell- 
ed the presumption, and ought to have decided the case in favor 
of the defendants. It was no reply to this testimony to attempt 
to prove that that return w^s not true. If Steele ^ Denton 
had property, and the constable neglected his duty, he and his 
sureties are liable for that neglect ; but not in this form of pro- 
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ceeding. They may be sued, and proper damages recovered ; but 
this controversy is not the one in which to adjust that enquiry. 
The evidence of Arnold was irrelevant and improper ; and for 
admitting it, the judgment must be reversed. 

I have not considered it necessary to make up any opinion on 
the other question. It may be that upon the evidence df the 
plaintiff, even after it was admitted, tl;ie judgment ought to have 
been for the defendants ; but as that evidence was. not properly 
admitted, and is not to be again heard, it is not necessary to de- 
cide upon its weight. 

My judgment is that the judgment of the county court be re- 
versed mtii costs ; and that the cause be remanded to the coun- 
ty court with instructions upon any future trial to confine the 
testimony to the single question whether Bennett had collected 
the money. 



EXAMINATION.— INDICTMENT— VARIANCE.— FORGERY. 

CommantoedUh vs. Bun'ows. 
Circuit Court of Tazewell County, Yirginia. March Term, 1858. 

A prisoner is examined by the County Court upon the charge of forging a 
promissory note; he cannot be indicted for forging a bond, and for such 
▼ariauce the indictment will be quashed. 

An indictment charges that the prisoner forged the bond of B. M. N, 
(alias) R, N. : the Commonwealth nrast prove that R, M. N, and B, N., 
are the same person. 

An indictment charges that the prisoner had in his possession a forged bond 
of B, M, N., knowing it to be forged, and uttered and employed it as 
true, by passing it off, representing it to be the bond of JS; J^^. : it is in 
proof that B, M. N, and B, N, are different persons ; in such case the 
Commonwealth must prove that the name of B, M. N. is forged. 

W. S. Burrows was indicted in the Circuit Court of Taze- 
well county, at March term 1858, for forgery. The indictment 
contained six counts. In the three first counts it was alleged, 
in different forms, that the prisoner forged a paper writing oblig- 
atory, purporting to be the bond of R. M. (alias) Robert Neel, 
for nine dollars, payable to the prisoner, with intent to defraud.. 
In the other three counts it was charged, in different forms, that 
the prisoner had in his possession a certain forged writing oblig- 
atory, purporting to be the bond of JR. M. Neel — and that well 
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knowing the same to be forged, he used and employed it as true, 
by representing to one F: W. Kelly , that it was the genuine 
bond of Robert Neel, and stating to Kelly that JR. M. l^eel and 
Robert Neel were one and the same person, and thereby obtain- 
ing from said Kelly ^ in exchange for said forged bond, goods to 
the value of $9 — ^which was the nominal amount of said forged 
bond. 

Perry (C. A.) and Stallard for the commonwealth. 

StraBy J. W. Johnstorty Kelly and Sarman for the prisoner. 

The prisoner moved the court to quash the indictment on the 
ground that he had not been examined by the county court for 
the offences charged in the indictment. The record of the ex- 
amining court was produced, and it appeared that the prisoner 
had been examined and sent on for trial for forgiit^ '^ a paper 

Surporting to be the promissory note of R. M. (alias) Robert 
Teely dated, &;c., payable, &c. ; and also for employing the same 
as true, knowing it to be forged." 

FULKBRSON, J. 

A promissory note is an instrument of very different charac- 
ter from a bond. The legal effect and obligatory force of the 
two papers vary in many and important particulars. I need not 
stop to detail those differences : the^ are familiar to every law- 
yer. Under an indictment for forging the one, the other could 
not be giveu in evidence, any more than you could give in evi- 
dence a bond under a declaration setting out a promissory note. 
It is true that our statutes authorize an action of debt upon the 
one as well as the other, and in many respects they are placed 
on the same footing ; and it is as much a felony to counterfeit 
the one as the other ; but all this does not change the character 
of the instruments, nor allow us to treat a paper as, indifferent- 
ly, a note in one breath and a bond in the next. An acquital 
upon a charge for forging the one, would be no bar to a prosecu- 
tion for forging the other. I must quash this indictment. The 
Attorney for the commonwealth can send up a new indictment, 
charging the paper as a note — or I will detain the prisoner till 
another warrant be prepared, and the prosecution commenced de 
riovo. 

Finding that this course was to be pursued, the prisoner's 
counsel withdrew their motion, and agreed to plead to the indict- 
ment as it stood. He accordingly pleaded not guilty; and a 
jurv was impannelled. 

The instrument alleged to have been forged was tendered in 
evidence. It was in those words: ^^6ne month afterdate, I 
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promise to pay Wm, S, BurrowM. nine dollars for value receiv- 
ed— ois witness my han^ and seal^ November 23d> 1857. 

R. M. Nbbl, ISeal'] 

The prisoner objected to the admission of this paper imder 
the three first counts of the indictment, until the commonwealth 
should prove that Rohert Neel and R. M. Ned were the same 
person. It was so charged in those three counts, and they were 
the only ones in which an actual forgery was charged. The pa- 
per might not be the bond of Robert Neel and yet might be the 
genuine deed of R. M. Neelj unless it were shewn that one per- 
son only was known by both names. 

FULKEBSON, J. 

I can only understand the three first counts of this indictment 
as alleging that R, M. Neel and Robert Neel are merely difier- 
ent names for the same person. In each count it is so declared. 
The language is "the bond of R. M. (alias) RobeH NeeV The 
meaning and use of the word ali€L% is well known. It serves to 
signify that the real name of the party designated is, in some 
respect, different from the appellation which may have been used 
to indicate him. In this instance its force is to allege that the 
name of Robert Neel was forged in a particular mode — ^to wit — 
by usinff the initials R. M. The commonwealth will be required 
to establish the truth of this allegation. Of course we cannot 
presume that R. M. Neel means Robert Neel. But I cannot 
sustain this objection. The question can only arise after the 
paper goes to the jury. It must be read and then the common- 
wealth will have an opportunity to prove that the signature there- 
to is, or was intended to be, that of Robert Neel. 

The paper was then read, and Robert Neel and other witnesses 
were sworn. The evidence did not clearly establish the forgery. 
Robert Neel could only swear that he had no recollection of ever 
signing such paper. If he had done so he had utterly forgotten 
the fact. 'He had no middle letter in his name, and never sign- 
ed " jB. M. NeeV There had been dealings between him and 
the prisoner; but of this bond he knew nothing. He had a 
nephew, living near him, whose name is Robert M. Neel. Nei- 
ther the witness nor any one present could tell whether the sig- 
nature to the paper was that of this young man or not ; and he 
was not in court, and could not be found. 

Another witness, Kelly ^ proved that the prisoner sold this 
bond to him, in exchange for goods, and told him that the signa- 
ture was that of Robert Neel^ whose real name he stated to be 
Robert M. Neel. 

The prisoner introduced no testimony, but moved the court to 
give two instructions, as follows : 
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First That unless they were satisfied from the evidence that 
J2. M. Neel and Robert if eel were one and the same person, they 
must acquit the prisoner upon the three first counts of the in- 
dictment. 

Second. That if they believe B. M, Neel and Robert Neel 
to be different persons, then they must acquit the prisoner under 
the three latter counts, unleM tney shall also believe, from the 
evidence J tha^t the signature "12. M. Ned** is a forgery. 
FULKBKSON, J. 

I have already substantially disposed of the question raised 
by the first instruction. I have decided that as the three first 
counts of the declaration allege that 12. M. Neel B.ni Mobert 
Neel are only different names of the same individual, their iden- 
tity must be shewn. I therefore give the first instruction. 

Nor can I perceive any good objection to the second. In 
three counts of this indictment it is charged that the instrument 
was forged : that it was forged in the name of JR. M. Neel — ^but 
intended that that name should be taken as and for the name of 
Robert Neel; that the prisoner knew that it was so forged, and 
used and enjoyed it as the true bond of Robert Neel. ITow the 
evidence tends very strongly to prove that the prisoner did use 
and represent this paper as Robert NeeV% bond; and I may not 
be going too far in saying that there is certainly no proof that 
it w his bond. But this is not enough. If the paper is really 
the bond of 12. M. Neel^ it is not forgery to use it as the bond 
of Robert Neel. Evidence that it was R. M* NeeV% obligation, 
and was employed as Robert NeeFSy would be good under an in- 
dictment for obtaining money or goods by false preteneeSy but is 
wholly insuflScient, and indeed irrelevant in this case. The foun- 
dation of these three counts rests upon two facts — ^first that the 
bond was forged — and that too by using the name R. M. Neel 
as a substitution for Robert Neel ; and secondly — ^that the pris- 
oner, knowing the paper was so forged, employed it as true. 
Now, the very first step is to prove that there has been actual 
forgery : that actual forgery is alleged to have been committed 
in the unlawful use of R. M. Ned's name. If 12. M. Neel is 
shewn to be a different man from Robert Neel^ (and of that the 
jury are to judge) the whole foundation of the case is swept away, 
unless the signature of R. M. Ned is shewn to be a forgery. 
Although this paper may not be Robert NeeVs bond, non constat^ 
therefore, that it may not be the genuine obligation of Robert 
M. Neel ; and if so, this case is at an end. The prisoner, in 
such case, may be liable to prosecution in another case, which 
under this evidence would be only a misdemeanor : but in this 
proceeding I feel bound also to give the second instruction. 

The jury found the prisoner not guilty. 
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AVERAGE. LOSS. SALVAGE. 

In the H. S. Court, So. Carolina District. In Admiralty. Jnlj Term, 1858. 

E. Morrison d; Co. v. the Cargo of the Brig Unicom, 

The constmctian and legal effect of the terms lo$8j average and 
McUvage in maritime contracts. 

The facts are fi^ set forth in tibe opimon of the court. 

JuDGB Magrath. 

The argument in this case relates exclusively to the construc- 
tion of certain words in a maritime contract, between thelibellants 
and the master of the brig Unicorn, in the port of Havana. By 
the written obligation,' the sum loaned was £1,622 17s, 8d., ster- 
ling, at a premium of twenty-five per centum ; its payment secured 
by the block, the cargo and freight, of the brig. She sailed 
from Havana to a port of discharge in the Kingdom of Groat 
Britain, calling at Queenstpwn for orders ; put into the port of 
Charleston from stress of weather ; was surveyed, ordered to be 
repaired, and then sold. The validity of the bond is conceded. 
The holders have libelled th^ cargo, which has been sold under 
a decree ; and the proceeds ^f that sale, except so much as has 
been paid at the instance arid with the consent of the Proctors, 
the costs and other charges^ now remain in the registry subject 
to the order of the Court. That part of the contract submitted 
for construction, is the following clause : ^'In case of loss of said 
brig Unicorn, such an average as by custom shall have become 
due on the salvage.'' The amount in the Begistry is not suffi- 
cient to piav the principal and maritime interests due to the li- 
bellants. And it is now contended j;hat the libellants are not. 
entitled to receive the whole amount^* but only a proportion ; to be 
determined by the ratio which the loan (whether with or without 
maritime interest is not stated) bore to the value of the ship, car- 
go and freight, at the time of^her departure from Havana. The 
argument was made to rest principally upon the opinion express- 
ed in 2 Arnold, on Insurance, p. 1203, in which he refers with 
approbation to the argument of Valin, and the 331 Article of 
the Code de Commercio, Liv. 2, Tit. 9. 

There cannot be much doubt of what was the rule of the gen- 
eral maritime law. In the 18th article of the Ordonnance de la 
Marine^ it is laid down ": " S*il y a contrata a la grease et assur- 
ance sur au meme changement le donneur sera prefere aux 
assureurs sur les effets sauves^ du naufrage pour son capital 
seulement " 2 Valin Comm. 20. The lender in such a maritime 
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doniriR^tironldTecOTer, in preference to the insurer, the principal 
inm^ but. not the marilame interest. And this rule is supported by 
Bnierigon, who ftssicns as the motive of the preference, diat the 
lender contributes &ectlj and ph^callj to ^coexistence of the 
effects put at risk; whereas the insurer is a simple guarantor 
who iniSjpires courage, it may be, but does not procure or furnish 
'the tUbig itself. Tm lender, he adds, acquires, in the commence* 
ment, a lien on the thing put at risk ; and it cannot be annulled 
hj tiie alienation, which an abandonment subsequent! j works to- 
wards the insurer. Emer. on Ins^ Oh. 17, Sec. 12. Heis sup- 
' in this opinion bj Pothier ; but the rule is questioned by 

en 



alin. It is not necessary to enter upon that discussion whicl 
•ngMcd these distinguished men. It was not directed, as this 
must oe^ to determine what is the law ; a much wider field was 
opened in the consideration of what it shoidd be. Yalin tells ua 
in his correspondence with Emerigon, that the latter submitted 
the question to the Admiralty, and it considered his argument 
consistent with common rights ; but that the maritime bw fol- 
lowed the response of the Koman Emperor : JSgo quidem mundt 
dominuij %ed Lex marts, (2 Gomm. SO.) Boulay Paty, (3 
toOL, p. 229,) says the Admiralty of Marseilles was influenced 
hj the argument of Yalin ; and the Code de Commerce adopted 
his opinion in the article which provides in such cases a division 
of the property saved, between t^e lender and assurer, in pro- 
portion to their several interests. The interest of the lender 
beinff tiiie principal sum without the maritime interest ; and that 
of the assurer, the amount which he has agreed to insure. In a 
question of maritime law, the Code de Commerce is regarded as 
a collection of regulations, municipal in their operation : but the 
Ordonnance de la Marine is described'by Chief Ju9tice Marshal^ 
as compiled with great care by the first civilians of the nation, 
and with a view not only to all the ancient codes which are ex- 
tant; but also to the customs- and laws of all the Maritime 
States of Europe. 1 Brock K. 899. 

In this case 1 bannpt discover the auttiority upon which, in 
the United States, that construction can be supported which 
maintains a division of the proper^ saved, where it is insuffi- 
cient to repay the lender the sum advanced. The terms inifhich 
the rule is recommended by Mr. Arnold plainly shows that he 
did not understand it as adopted in, Great Britain; and I think, 
it equally dear that it never has been adopted in the U. States. 
In Bih Pet. R. 553, Judge Story, when he pronounced 
for 'the validity^ of 'the bond, added, as the legal conse- 
quence, that it must be upheld to the extent of the property 
pledged for its papnent. ' The 18th Admiralty Rules provijleS 
Xim all shits on bottomry bonds, they shall bb in rem only; 
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unless the master has, without authority, given the bond, or by 
fraud or misconduct avoided it, or subtracted the property, or 
unless the owner, by his misconduct or wrong, has lost or sub- 
tracted the property ; in which case the suit may be in personam. 
And this rme is declaratory of the rule of the &eheraf Maritime 
Law, as enforced in the United States. l)he nature of^ and the 
obligation arising from, these bottomry contracts, are well un- 
derstood. In 1 Curtis B. 841, Jud^e Curtis says, .^^ this is a 
contract of a peculiar character, distinguishable by very marked 
characteristics from an ordinary loan," and cites tne language of 
Pothier that ^^ it differs from all other contracts and forms a par- 
ticular species by itself;" and that, also, of Boutay Patv> that 
^4t is a contract having a specific name and character to^ itself." 
In Pope V. Nickerson, (3 Story B.,) and in The Draco, (3 Sum- 
ner B., 158,) Judee Story has thoroughly examined these con- 
tracts, and in the latter case, defines it, as a *' contract for the 
loan of money on the bottom of a ship, at an extraordinary ili- 
terest, upon maritime risk to be borne bv the lender." And this 
definition is in accordance with Simonas v. The Atlantic Insu- 
rance Co., 1 Pet. B. 436, 3 Kent Comm. 362.) This contract 
is received as of great antiquity, varying in terms according to 
the laws or customs of the places in which it is used, but having 
two great tests ; the exclusion of the personal liability of the 
owner and the assumption by the lender of the risks of the voy- 
age. The total exemption of the owner, except in the cases 
mentioned in the 18th Admiral^ Bule, is illustrated in The 
Nostra Senora del Carmine, (29 % L. and Eq. R., 572,) where 
the cargo having been taken out on bail and the fund provine 
deficient because of certain claims which had been interposeo, 
the court refused an application to cause the owners of the car- 
go to pay in a further sum, the amount of the bail being assum- 
ed as the value of the cargo. 

If the rule of an exemption of personal liability be so posi- 
tively enforced, it is not obvious why the protection of the len- 
der' should not be equally considered, so far as it can be accom^ 
plished, by the application pf the property to the debt, which it 
has been pledged to secure. . These contracts are not forbidden ; 
and although, as we shall presently see, subjected by Yalin to 
severe criticism, are, nevertheless, with the guards placed around 
them, considered as important agencies in the advancement of 
commerce. Their operations may be controlled by the parties 
in the introduction of stipulations which modify, or, perhaps, 
wholly changed them. In this case, then, if the parties to this 
contract have introduced conditions, which qualify or limit the 
rights they would otherwise have had, they must submit to that 
consequence ; every contract, as a general rule is a law for the 
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parties to it By this contract, the brig Unicom, freight and 
cargo, are assigned over iEbr the security of the loan taken, by 
the master, and shall be delivered to no other uise or purpose 
whatever, until payment of the bond be first made \vith the pre- 
mium ifhich may be due thereon, the time of payment is speci- 
fied, and then follows the condition, in case of loss of the said 
brig Unicorn, such an average as by custom shall become due on 
the salvage. 

Before I proceed, however, to the consideration of that part 
of this clause, which has been argued, there is another which re- 
quires also consideration. What is to be understood by the 
words "in case of the loss of said brig?" The construction of 
the other parts of the sentence succeeas that, which is the prop- 
er understanding of these words. The case of the Elephanta, 
9 £. L. and E. K. 553, is a leading . case upon this point. In 
that case the bond provided that if the vessel and her cargo 
should be lost, miscar]rie^ or cast away, the sum loaned and the 
interest should not be recovered. By stress of weather the ship 
.was forced into Algoa Bay ; was surveyed, and found to require 
considerable repairs. For these repairs advertisements were 
made; but. the attempt was unsuccessful, and the vessel was 
abandoned for a total loss. Part of the cargo was sold, and the 
proceeds remitted to London, and part was re-shipped and 
reached England. Dr. Lushington, after commenting upon the 
little aid he had received from adjudicated c&ses, proceeds to ex- 
amine the terms, lost and miscarry ; cast away, of course, had 
no application to the case. The explanation of "loss" he de- 
rives chiefly from the case of Thompson v. The Royal Exchange 
Assurance Company, (1 M. and S. R. 80,) in which Lord Ellen- 
borough held, that while the ship existed in specie, she was not 
lost ; and although the expense of repairing was ruinous, yet 
.she was not Idst within the meaning of the bond, if existing in 
specie and capable of receiving repair. Accordingly the bot- 
tomry holder ^Vas held to be entitled to the goods re-shipped to 
England and the proceeds of those sold at Algoa Bay. In 
Joyce V. WiUianwon, referred to in Park on Insurance, 463, (re- 
ported in 26 E. C. L. Rep. 67,) the bottomry bond contained a 
clause, that if the vessel should be taken by the enemy, cast 
away, miscarry, or be lost, before her safe arrival at New York, 
it should be void. The vessel was captured by a privateer, re- 
taken, and carried into Halifax, where part of the cargo was 
sold for salvage and repairs, and she afterwards arrived at New 
.York with the remainder of her cargo. 

The vessel wits worth the amount of the bond, but not that 
amount with the repairs lidded to it. Lord Mansfield held the 
taking, not a loss intended by the bond ; and the lender tiot li- 
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able for average or salvage. In the Catharine (1 E. L. and E. 
B. 679), the same rule is laid down ; and the circumstances of 
the case are so similar to those in the case before me, that its 
decision would Jbe sufficient authority to guide me to a conclu- 
sion. In Pope V. Nickerson (3 Story R. 487) the rule is laid 
down with great clearness. '* The bottomry holders (says Judge 
Story) undertake the risk of the voyage and that the schooner 
shall be able to perform it, notwithstanding the enumerated pe- 
rils which in the present case were fire, enemies, pirates, and 
other dangers and casualties of the sea and rivers. But they do 
not undertake that the vessel shall be able .to perform the voy- 
age without any repairs, and without any retardation : but only 
that the dangers and casualties of the sea and rivers, and the 
other perils shall not of themselves defeat the voyage. They 
are to be paid their money unless the voyage is defeated by such 
dangers and casualties, or other perils, and these alone. The 
case is not like that of an insurer, where the underwriters are 
liable for a particular loss, or for a total loss, either in fact or in 
a technical sense. In cases of bottomry there can be no such 
thing as an abandonment by which a loss not strictly total can 
be turned into a technical total loss.'* In Simonds v. Hodgson, 
3 B. & A. 41, 23 E. C. L. R. 29, it was held that the bond 
might provide for the arrival of the vessel to any port, if she was 
unable to reach the port of final destination. 

In the argument here, the case was rested upon a ground which 
would be applicable to an insurer. But the claim made is that 
of an owner ; and there is no proof of any insurance. If there 
had been, no proof is before me of abandonment and acceptance. 
The argument of Valin is exclusively applicable to an insurer, 
and does not seem to have been considered by him as applicable 
to the case of the borrower. Recurring, then, to the construc- 
tion of the " loss" in this case, it will be seen that the loan was 
made in Havana, in consequence of the damage which the brig 
had suffered. She was repaired, sailed from Havana, again ex- 
perienced stress of weather, and came into the port of Charles- 
ton, w^here she was surveyed, and certain repairs were recom- 
mended. She was not repaired; the estimates are said to have 
been too high. A sale was recommended in consequence of 
this ; and it was made. I will not say how far these circum- 
stances, as against an insurer, may be sufficient to make this 
constructively a total loss ; but they do not constitute certainly 
a loss within the meaning of the bond. — 3 Story R. 487, 29 E. 
L. & E. R. 553. And I cannot find a better introduction to the 
reasons which support this conclusion, than in the language of 
Dr. Lushington: "If (says he) I should hold that the bottomry 
holder cannot recover under the existing circumstances, I appre- 
22 
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hend that it must follow that no snit can be snccessfolly main- 
tained npon a bottomry bond where the ship waa disabled from 
proBecnting her yoyage ; or the owners had a right and chose to 
abandon her ; though the whole cargo may have been tranship- 
ped and brought in safety to the port of destination." — C. E. L« 
k E. R. 555. 

The lender, in this case, had for his security an assignment of 
the brig, cargo and freight. If there is to be an apportionment 
as contended for, by the terms of the bond, it is confined to the 
loss of the brig. That a loss of the vessel, is not a loss of the 
cargo, so far as the security to the lender is concerned, is seen 
in the Elephanta. Here the vessel has been sold, and the pro- 
ceeds are in the hands of the borrower or his agents. It is true 
that it is said, these proceeds have been applied to the payment 
of expenses. But I do not know anything of these expenses, 
and must hold them, therefore, to be such as effect the borrower. 
The cargo is not lost, or damaged, although the voyage is broken 
up. And the voyage is broken up, not because the cargo may 
not be transhipped, nor because the vessel may not be repaired ; 
but because it is not profitable to the owner to do the one or the 
other. Can this, in any just sense, be termed " a loss V* If so, 
is it a loss from any of the perils or casualties which the lender 
in the bond consented to undertake ? When the lender under- 
takes the risk of the voyage or the perils of the sea, it is a mis- 
apprehension to suppose that he does so for the benefit of the 
borrower. He is an insurer, not for the borrower, but for hini- 
self, to the extent of his loin. In &ct, the borrower, to the ex- 
tent of the loan, has no insurable interest ; so perfect is the 
transfer, to the extent of the loan, that the lender may insure, 
but not the borrower. The personal liability of the owner is 
excluded, and the pledge of the thing, vessel or cargo, or both, 
mbstituted. If it is lost, the debt is not paid. But its arrivaL 
is not, if we speak with precision, the condition upon which the 
debt is to be paid ; although it is a risk which, if it occurs, will 
defeat the payment. In contracts not of a maritime character, 
the lender may also bind himself to look to a certain securi^, 
and forego his personal action against his debtor ; and if the se- 
curity fails or is insufficient, his debt is lost, because he has no 
remedy. 

In the same manner in these contracts, a loss of the thing 
pledged is a loss of the debt, because it is a loss of that to which 
the creditor agreed to look for payment. But this ^ loss" is the 
destruction of the property pledged, or its damage to a degree 
inconsistent with reparation. It is a loss, in fact, not by con- 
struction ; and that loss occurring from the perils or casualties 
referred to in the bond. The obligation of this contract is as 
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sacred as that of any other, and the general rule applies to this, 
that neither party can modify the terms or affect the rights of 
the other party, unless by consent. By this rule, as we hare 
seen, Emerigon is guided in the denial of the rieht of the insu- 
rer to participate with the lender, because the i^andonment by 
the insured, if it giyes the insurer a share with the lender, is a 
yariation of the contract, and affects the rights of the lender 
by circumstances occurring after the contract is executed, and 
for which no provision is made in the contract itself. 

But open as is the argument for a participation in these pro^ 
ceeds, to this objection, now stated; and which is an objection 
applicable to all contracts ; yet perhaps to none would it be more 

{reductive of injury than the particular contract now before me. 
t begins by affirmmg a power in the borrower to denjy the len- 
der the benefit of his security, because it was constructively lost ; 
although it actually existed in specie. This constructive loss 
results from the wishes and actions of the borrower, or his 
agents, and from it would arise benefit to the borrower and dam- 
age to the lender. He who before a constructive loss, was post- 
poned to the lender, after he had made that loss, would partici- 
pate with him. He who before tha( loss was entitled only to 
the whole. Such a rule would involve a temptation to error, 
which in too many cases would be most ^rgent. In this case I 
have not any evidence, which suggests a suspicion of mala fidei 
in the sale of the vessel ; nor have I any evidence that its sale 
was necessary. 

The repairs for which this bottomry bond was executed, had only 
been made within a recent period. The vessel had encountered 
heavy weather, but she was not disabled, and had not become 
lunseaworthy. It may be true that the estimates for the repairs, 
which had been recommended, were high, and that the owners, 
if present, would have done precisely what the master did do. 
But, if so, I would have to ask, with Judge Story, upon what 
ground is the bottomry not to be paid 7 Sh^U it be held that in 
addition to all other perils assumed by the lender, that of. the 
convenience or profit of the borrower shall also be assumed ? 
" It was a duty (says Judge Story) which the owners owed the 
bottomry holders, it the schooner could have been repaired so as 
to perform the voyage, to have made the repairs," (3 Story R. 
487.) I can only regard the sale of this vessel as an act ter- 
minating the voyage, dispensing with the time and place men- 
tioned in it for its payment^ and entitling the lendejr at once to 
proceed to recover the sum loaned. The Draco, 3 Sumner R. 
194. But assuming U to be otherwise, and that the vessel was. 
in fact lost, the argument that the lender must divide with the 
borrower seems to me to be wholly untenable. If it is to be so 
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in case of loss, by the terms of the bond it must be confined to 
the vessel. That sale was made by the master, and the' proceeds 
are held by the agents of the owners. It has already been seen 
that even where the cargo was mentioned in the bond, and the 
ship was sold, the cargo was adjudged to the lender. The prin- 
ciple laid down by Emerigon, that ." the borrower can claim no- 
thing from the effects saved, until the lender be satisfied," and 
that *-* the creditor never comes into apportionment with his deb- 
tor on the thing which is the pledge for the payment of the 
debt," is of obvious force and universal application : and if any 
case has been decided in Great Britain or in the United States, 
which can be considered as sustaining the principle contended 
for in this case, I have not seen it. The right of an insurer to 
participate has been maintained with great zeal ; but they who 
denied this right of the insurer, did so upon the ground that he 
represented only the rights of the borrower ; and they who main- 
tained his right, denied that he should be considered as repre- 
senting the borrower, but insisted that he should be regarded to 
the extent of his insurance as having contributed to the enter- 
prise. Indeed, the argument of Valin is addressed to a consid- 
eration of the superior claim of the insurer over the bottomry 
creditor as an efficient and indispensable instrument in develop- 
ing the extension of commerce ; and his argument in part is spe- 
cially rested on the ground that the increase of maritime loans 
with the heavy rates of interest attached to them, would extin- 
guish it. This argument, however, is wholly inapplicable to the 
case of the borrower; and I do not know that in the objection 
which he makes to a bottomry contract he is at all supported. 

In adopting the conclusion, that in this case, there has been 
no loss within the meaning of the bond» I might omit all refer- 
ence to the other part of the bond to which the argument was 
specially addressed. Perhaps, however, it is well that I should 
express pay opinion of the proper construction. "Average," in 
this connection, means proportion ; " Salvage" here, signifies the 
thing saved. The average of the Salvage is the share or pro- 
portion of the property saved. Such an average as by custom, 
shall be due on the Salvage, is such a proportion as by the cus- 
tom or law of a place, is due out of the property saved. And 
the intention is simply to declare, that in case of loss, the prop- 
erty saved shall be divided according to the law or custom of the 
country, if there shall be a law or custom prevailing upon the 
subject. (JacobsoQ.) 

In this case if the vessel exists in specie, I would not hesitate, 
\i\ on a proper application, to give the lender the benefit of it, 
as a part of his security. I entirely concur with Dr. Lushing- 
ton, " that the general maritime law of the world is directly op- 
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posed to the sale of vessels in the manner in which this has been 
done, and to the consequences attempted to be engrafted upon 
it." Nor am I disposed to favor this summary proceeding to 
confer a title against owners, and extinguish all claims and liens 
which may exist against a vessel. When such consequences are 
to result/ it is proper, if it is practicable, to obtain a decree of 
a court for the protection .of the owner and creditor whose title 
and lien are sought to be extinguished. 
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Mussina v. Belden. 

Supreme Court of New York. 

Jamagin for plaintiff. 
Clarke for defendant. 

Da VIES, J. 

To the complaint filed in this cause, the defendants have in- 
terposed a demurrer : 

First — That this court has no jurisdiction of the subject of 
this action. 

Second.— ^Thsii the facts stated in the complaint are not suffi- 
cient to constitute a cause of action. 

The facts, therefore, stated in the complaint, must, for the pui*- 
poses of this argument, be deemed to be admitted. They are 
mainly, that a contract was* made at Brownsville, in the State of 
Texas, in December, 1848, between Jacob Mussina, one of the 
plaintiffs, and the defendants, Stillman and Belden, by which 
they were jointly to purchase and hold certain lands, constitut- 
ing the town of firownsville, on the left bank of the Rio Grande. 

It then proceeds to state that the plaintiffs, Simon and Jacob 
Mussina, were jointly interested in such contract and the lands 
purchased in pursuance thereof, as were then also the defend- 
ants, Belden, Stillman and Ailing ; that the defendants, Basse 
and Horde, were the attorneys-x)f the parties in relation to such 
contract, and the purchasers of land under the same ; that in 
December, 1849, the defendants entered into a conspiracy to 
defraud the plaintiffs out of their interests in said lands, and 
rights nnder the contract ; that in pursuance of such conspiracy 
.hey made direct conveyances, instituted legal proceedings and 

ook various fraudulent steps, whereby the plaintiffs' title wa^ 
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impaired, their lands depreciated in valae, and they have there- 
by lost the same ; that as a part of such conspiracy and fraud, 
in the year 1849, a suit was instituted in the United States Dis- 
trict Court for the District of Texas, by one Don Rafael Garcia 
Cavazos and wife against the parties to this action, for the re- 
covery of the lands thus purchased under said contract, and that 
such proceeding were had therein, that in January, 1852, a de- 
cree was rendered against the parties herein, whereby their ti- 
tles to said land was declared illegal and invalid, and they were 
perpetually enjoined from settling it ; that such decree was ob- 
tained by the fraudulent acts and contrivances of the defend- 
ants, and with the intention to deprive them of their interests in 
said lands, and their title thereto. 

Wherefore the plaintiffs demand judgment. for the damages 
which they have sustained, and that the defendants may be re- 
quired to come to an account with the plaintiffs, of and concern- 
ing all moneys or things by them or either of them received, an 
account of the sales of the lands thus jointly owned by the par- 
ties to this suit, and of and concerning all the rents and profits 
of said lands, and of and concerning the rents mentioned in the 
complaint, as due from the United States. 

Davies, J. 

Upon the facts stated in the complaint, there can be no doubt 
(if this court has jurisdiction of the subject matter of this ac- 
tion) that the defendants are legally bound to respond to the 
plaintiffs in damages, if any, which they may have sustained by 
reason of the fraudulent acts of the defendants. 

Neither can there be any doubt upon these facts, that the 
plaintiffs are entitled to an account from the defendants, of the 
moneys which they have received upon the sales of the land, or 
the rents and profits thereof. 

It is contended, on the part of the defendants, that this court 
has no jurisdiction, from the fact that the lands, out of which 
the controversy arises, are situate in Texas, and that the title 
in them may be incidentally involved. 

A similar objection was taken in the case of Massie v. Watte, 
6 Cranch R. 148. 

In that case a suit was instituted in the United States Circuit 
Court for the District of Kentucky for the purpose* of obtaining 
a conveyance of lands lying in the State of Ohio. 

Chief Justice Marshall said in that case, that if that cause 
was to be considered as involving a naked question of title ; the 
jurisdiction of the Circuit Court of Kentucky would not be sus- 
tained, and he adds, ^^ But when the question changes its char- 
acter — ^when the defendant in the original action is liable to the 
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plaintiffs, either in consequence of contract, or as trustees, or as 
the holders of a legal title acquired by any species of mala fideB 
prs^cticed on the plaintiffs, the principles of equity give a court 
jurisdiction whatever the former may be proved, and the circum- 
stance that a question of title may be involved in the inquiry, 
and may even constitute the essential point on which the case 
depends, does not Beem sufficient to arrest that jurisdiction." 

Chief Justice Marshall refefs to Lord Hardwick's opinion in 
the celebrated case of Lord Baltimore v. William Penn. This 
was a bill filed in the Court of Chancery for a specific perform- 
ance of articles settling the boundaries of the then colonies of 
Maryland and Pennsylvania, made and executed between the re- 
spective proprietors thereof. 

Two objections to the jurisdiction of the court wer^ taken : 

First — That the court had not, and ought not to take juris- 
diction, for that the same was in the King and Council. 

Second — That the agreement ougl^t not to be carried into ex- 
ecution by the court, as it affected the estates, rights and privi- 
leges of the planters, &:c., without the district, and the tenure 
and laws by which they live. 

The case seems to have been maturely considered, and Lord 
Hardwicke says, in the Commencement of his opinion, indicating 
clearly his view of its gravity and importance, that the subject 
was " of a nature worthy the judicature of a Eoman Senate, ra- 
ther than of a simple judge, and my consolation is, that if I should 
err in my judgment, there is a judicature equal in dignity to a 
Roman Senate that will correct it." After discussing the pow- 
er of the King in council, he says that the King in council can- 
not decree an agreement, not acting in personam^ as that court 
could ; that the conscience of the party was bound by the agree- 
ment, " and being within the jurisdiction of this court, which 
acts in personam^ the court may properly decree it as an agree- 
ment, if a foundation for it exists." . He further remarks, '^ that 
the court could not enforce their own decree in rem in the pres- 
ent case, but that was not an objection against making a decree 
in the cause — for the strict primary decree in this court, as a 
Court of Equity, is in personam.'' • • * * * 

" In Lord King's time, in the case of Richardson v. Hamilton, 
Attorney General of Pennsylvania, which was a suit for land 
and a house in the town of Philadelphia, the court made a de- 
cree, though it could not be enforced in rem. In the case of 
Lord Anglesey, of land lying in Lreland, I decreed for distin- 
guishing aild settling the parts of the estate, though impossi- 
ble to enfoirce that decree in rem^ but the party being in Eng- 
land, I could enforce it by process of contempt in personam^ and 
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sequestrations, which is the proper jurisdiction of this court." 
(1 Ves. R. p. 444.) 

In the case of the Earl of Derby v. Duke of Athol, (1 Ves. 
201,) the bill was filed to have discovery concerning the general 
title of the Isle of Man. The defendant pleaded in general to 
the jurisdiction of the court, that the Isle of Man was an an- 
cient kingdom, not part of the realm, though belonging to the 
crown of Great Britain, and that no title to lands, &e., there 
ought to be tried or examined into here. The Lord Chancellor 
sanctioned the jurisdiction of the court, and observed that if the 
question raised was one of equity it would certainly be for this 
court to determine it, although it was a matter out of its juris- 
diction, a3 in the case of the Isle of Sarke. He also says, '^ so 
that upon a mortgage made of this Isle, and both mortgagor and 
mortgagee resident within the jurisdiction of this court, upon a 
bill concerning it, the court would hold jurisdiction of it, for a 
court of eqiity agit in personam. 

The case of the Isle of Sarke, referred to in the preceding 
case, was that of Toller v. Carteret. (2 Vern. 294.) In that case 
the defendant being the owner of the Isle, had executed a mort- 
gage thereon, and upon a suit brought in Chancery in England, 
objected that the court had no jurisdiction, as the Isle of Sarke 
belonged to the Duchy of Normandy. The Lord Keeper said 
that the Court of Chancery had jurisdiction, the defendant being 
served with process here, equitas agit in personam. 

The case of the Count Argilasse v. Muschamp, (1 Vern. 75,) 
upon the facts stated, is not dissimilar to the present. The 
plaintiff sought to be relieved against a rent charge upon lands 
in Ireland, obtained, as he alledged, by fraud. 

The defendant objected to the jurisdiction, first, that the lands 
lying in Ireland, the matter was properly examinable there, also 
tne defendant was a resident in Ireland, and the doctors of the 
civil law were cited, who treat of jurisdiction in point of resi- 
dence, arising only where a man commonly inhabits, and where 
he may be said to have his domicile. On a petition for rehear- 
ing, the plea was again overruled. (Same cause, 1 Vern. 185.) 

It was replied on the part of the plaintiff, that the primary 
jurisdiction of the courts is to relieve against frauds and cheats, 
and it was contended that if the laws of Ireland did not so dif- 
fer from those of England, which they did not, as to allow of a 
fraud and c^eat, that court had then the greater reason to re- 
lieve the cause and see justice done. 

The Lord Chancellor says, " This is surely a jest put upon the 
jurisdiction of the court by the common lawyers." The plea 
was overruled, and the defendant ordered to pay costs for en- 
deavoring to oust the court of its jurisdiction. The Lord Chan- 
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cellor cited the case of Archer v. Preston, (1 Eq. Ab. 133, ch. 
8,) in which case, if in any, he says the jurisdiction was local ; 
the matter there being only for land that lay in Ireland ; yet 
the defendant coming into England, a bill was exhibited against 
him here, and a, ne exeat regno granted, and he put to answer a 
contract made for those lands. To the same point may be cited 
the case of the Earl of Eildare v. Sir Maurice Eusted and Fitz- 
gerald, (1 Vern. 419.) 

This case would seem to settle very clearly the jurisdiction of 
the Oourt of Chancery in England in cases like that now under 
consideration. 

In our own State it has been regarded, since the decision of 
Chancellor Sanford, in Ward v. Anedondo, (Hop* 213). that the 
like rule prevailed here. The Chancellor says, '^ The elementa- 
ry principle seems to be that the Jurisdiction may be upheld 
whenever the parties, or the subject, or such a portion of the 
subject, are within the jurisdiction, that an effectual decree can 
be made and enforced so as to do justice between the parties." 
The cause in reference to which the controversy arose in 
that case, was to contract made in Havana, for the sale of 
lands lymg in East Florida. The Chancellor held that his 
court had jurisdiction, and that to entertain that was going no 
further than has been done by the English Court of Chancery, 
and the law in this country cited from Cranch. To the same 
point may be cited the cases of Shattuck v. Cassidy, 3 Edw. C. 
K. 152 ; Mead v. Merritt, 2 Paige 402 ; Mitchell v. Bunco, id., 
606 ; Sulptrin v. Fowler, id. 280. If there could remain any 
doubt as to the jurisdiction of the Court of Chancery and of 
this court, as succeeding to the power and jurisdiction of that 
court, it must be regarded as disposed of by the Court of Ap- 
peals in the case of Newton v. Brownson, (3 Kern. 587.) 

This case also disposes of the objection so earnestly pressed 
upon the court by the defendant's counsel, that the action relat- 
ing to lands is locals and can only be tried, according to § 123 
of the Code, in the county where the lands are situated. 

This provision of the Code the court held was inapplicable, 
when the land which is the subject of the action lies out of the 
State. 

Neither is it necessary that the parties defendants should be 
residents of this State to subject them to its jurisdiction. All 
the cases show that it is only essential to acquire jurisdiction of 
their persons, and this can be accomplished by the service of 
process on them, however brief, maybe their sojourn within the 
State, or however temporary it may have been intended to be; 

The cases already cited, it is deemed, clearly establish the ju- 
risdiction of the Court of Chancery in cases where the parties 
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are subjected to its process, in the Courts of the United States, 
that of England and of this State, even though the title to lands 
situated within its jurisdiction may be affected thereby. To 
these cases may be added D*Ivernoies v. Leavitt, decided at 
General Term, in this District, in October, 1856. 

In harmony with these views, Story, in his Conflict of Laws, 
at section 543, affirms the same doctrine. 

It was urged, on the argument, that a contrary opinion had 
been expressed by the Supreme Court of Louisiana, in a suit 
pendingin that court between these plaintiffs and these defend- 
ants. Whether or not the judgment in that case can be pleaded 
in bar to this suit, is a point not now necessary to discuss or con- 
sider. The case is referred to in this connection only as an au- 
thority, and I think it entirely fails to be regarded as such. The 
court, in giving their opinion, disclaim the power of a Court of 
Equity, and therefore deem the cases in the English Court of 
Chancery inapplicable to their system of jurisprudence. They 
also think the case of Massie v. Watts not authority, because 
^' the people of Louisiana have always resisted the encroachments 
of foreign modes of procedure, ana egfpecially the peculiar doc- 
trine and forms of chancery." 

But it seems to me that this case is in direct conflict with the 
decision of McDowell v. Reed, (3 Louis. R. 891.) That was a 
bill filed in the courts of Louisiana to enforce a trust in refer- 
ence to lands and houses located in Mississippi. Stenbridge, J. 
in the court below, had decided against the plaintiffs, and, on 
appeal, the Supreme Court reverses nis judgment. Eustis, Chief 
Justice, in delivering the opinion of the court, says: "We have 
held the case a long time under advisement, and after thorough 
investigation of the subject-, we are forced to dissent from the 
conclusions of the learned judges before whom the case was 
tried. We think the case referred to (Massie v. Watts, supra,) 
by the court for the plaintiffs, establishes the principle that when 
a court is called upon to enforce a right, it may avail itself of its 
jurisdiction over the person to do justice when a subject matter 
beyond its territorial jurisdiction^ though lands may be affected 
by the decree. 

It seems to me that this opinion^ rendered after long advise- 
ment, and thorough investigations of the subject, carries with it 
a much higher authority, and is entitled to far more considera- 
tion, than one founded mainly on' the peculiar system of juris- 
prudence prevailing in Louisiana^ and upon the prejudices of the 
people, who, it is said, have always resisted the encroachment of 
foreign modes of procedure, and especially the peculiar doctrines 
and forms of Chancery. 
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Especially is it of inferior anthority^ opposed as it is to the 
strong current of opinion already cited. 

I therefore dismiss it as of small moment in this case, partic- 
ularly as it seeks to oyerthrow a decision of its own Supreme 
Court, which commendd itself to my judgment as eminently sound 
and conclusive. 

It is also insisted, on the part of the defendants, that the pro- 
ceedings in Texas for the recovery of the judgment in the suit 
of CavajoB, however fraudulent on the. part of these defendants, 
and how greatly soever the plaintiiBs may be damnified thereby, 
are conclusive among them, as being the judgment of a court of 
competent jurisdiction. I do not so understand the law, and that 
for such a wrong committed, the party injured has no redress. 
While full faith and credit are to be given to. the judicial pro- 
ceedings of the courts of our sister States, I do not understand 
that a party injured by the machinery of these courts, or who 
have been cfeprived of rights, property or liberty, by those who 
may have improperly or fraudulently set them in motion, has no 
redress against the wrong doers. 

It was Jaid down in Former's case, (8 Coke 77,) that the 
<<\eommon law doth so abhor fraud and covin, that all acts, as 
well judicial as otherwise, and which of themselves are just and 
lawful, yet being mixed with fraud and deceit, are in judgment 
wrongfm and unlawful ; quod alias bonum et juitum est, si per 
vim net pandem petatur, malum et in Justum efficitur.'^ 

In the Duchess of Kingstreet case, (2 Smith's leading cases, 
478,) the Lords in Parliament submitted to the judges the fol- 
lowing question : Whether the counsel for the crown may be ad- 
mitted to avoid the effect of a sentence in a suit for juditatum 
of marriage, by proving the pame to have been avoided by fraud 
and coUusioii ? And the judges were unanimously of the opin- 
ion that evidence might be given to avoid the effect of such a 
sentence by proving the same to have been obtained by fraud or 
collusion. 

The note in Fermor's case is cited with approbation by Thomp- 
son Chief Justice, in Borden v. Fitch, (15 John. 121, at p. 145.) 
He says: '^ Whenever he (the defendant in this case) seeks to 
avifcil himself of any benefit from a divorce, procured by his own 
fraudulent conduct, although brought in collaterlv, it would seem 
to me competent to allege this fraud, otherwise he would be per- 
mitted to aerive a benefit from his own misconduct — a position 
altogether ^unadmissible.*' 

. This case is cited with approbation in that of Andrews v. 
Montgomery, 19 John. R. 164 ; Webster v. Beed, 11 How. U. 
S. R. 460 ; Perry v. Meadowcraft, 10 Beavan, 122; Fletcher v. 
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Bapp, 1 Smedes & Marshall, ch. 376 ; State v. Little, 1 N. H. 
267 ; Dobson v. Pearce, 2 Herman, 166. 

On a review of all the cases, and from much reflection upon 
them, 1 am clearly of the opinion that the demurrer cannot be 
sustained, but that the plain tiflFs are entitled to a judgment, with 
liberty to the defendants to answer, on payment of costs, within 
twenty days. 



DEFECTIVE WRIT. MOTION. PliEADING. 

PhiUips r. TipUm. 

Ciroait Court of Carroll Co. Ya. August Term, 1858. 

The court will no^ on motion, set aside atfoffice judgment and dismiss the 
action for any defect in the writ. Such a defect can be taken advantage 
of only by plea in abatement, filed at the proper time. 

M. ^ W. PhilUpa brought an action of trespass against W. 
L. Tipton in the county court of Carroll. The writ directed 
the sheriff "to summon Wm. L. Tipton to appear, &c., on the 
first Monday in April, 1858, to answer of a plea of 

.^* Neither the names of the plaintiffs, the charac- 
ter of the action, nor the amount of damages appeared in the 
writ. On this writ the defendant made and signed the following 
endorsement : " I acknowledge legal service of the within sum- 
mons ;'" and the writ never went into the sheriff's hands at all. 

On the return-day, no appearance being entered, the clerk 
made the common order, which was confirmed at the May rules, 
and an office judgment rendered up. The declaration was in 
proper form, charging the defendant with the illegal seizure and 
sale of a flock of sheep, belonging to the plaintiffs. The case 
was placed, on the docket of writs of enquiry for the June term. 
At that term the defendant entered his appearance, and " moved 
the court to set aside the orders made in die cause, to quash the 
said writ of summons — to discharge him -from answering said 
writ, and to dismiss the suit," on account of the aforesaid de- 
fects and imperfections in the writ. After argument thi& mo- 
tion was sustained, and the court dismissed the suit, rendering 
judgment against the plaintiffs for costs. 

To this judgment the plaintiffs obtained a supersedecLSj and the 
same came on at this term to be argued. 

Cook for the appellants, pointed out the express provisions 
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containod in Bection 18, ch. 171, p. 648, of the Code, enacting 
that no defect in the writ shall avail the defendant, unless plead- 
ed in abatement : and the 45th section of the same chapter for- 
bids any such plea after an office judgment has been entered. 
He also referred to the decision of tliis court in the case of 
Wadsworthj ^c. v. Coleman and others^ reported in the Law 
Journal for April 1858, p. 185. 
Poage for tne appellee, submitted the case without argument. 

Fulton, J. 

The aption of the county court was wholly irregular and im- 
proper. A defect ia a writ of summons, commencing an action, 
IS not to be regarded, unless it be pleaded in abatement ; and a 
plea in abatement cannot be received after an office judgment is 
entered. To have properly objected to this writ the defendant 
should have appeared, on the return day^ and filed bis plea in 
abatement. Not having done so he has lost all benefit of the 
objection. The question could not be raised by motion^ at any 
stage of the case, and of course not at the time this motion was 
made, when the defendant bad lost even the right to plead in 
abatement. 

The judgment of the county court is reversed with costSy and 
the cause remanded to that court, with instructions to reinstate 
it on the docket, and to execute the writ of enquiry and render 
judgment for the plaintiff, unless the defendant should plead to 
U$ue. 



HOUSB-BUILDING-RIGnTS OF OWNERS OF ADJOINING 
PROPERTY. 

John Dunlap v. Wallingford dh Singer* 

Distriot Court of Alleghany Coanty, (Penn.) 

Ods who erects a house in a city, near the line of neighboring property, 
must make his foundation with proper regard to the probable future use 
of the property adjacent. 

The owner of adjacent property who builds subsequently, may excavate 
the earth for his foundation deeper than the foundation of the first <ireot- 
ed building, by giving timely notice of his intention so to do ; and in 
such case it becomes the duty of the first builder to take proper meas- 
ures to avoid any evil consequences, and the duty of the second to use 
ordinary care and diligence in the prosecution of his work, and to afford 
the first builder an opportunity to come upon his lot and underpin hit 
wall. 
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I(^ instead of giving such, notice, he undertakes to underpin it himself, he 
must do it with cure, and is responsible for negligence. 

The charge of the court was delivered by 

Hampton, P. J, 

Gentlemen of the Jury: This is an action on the case brought 
by the plain ti^ to recover damages, alleged to have been sus- 
tained by him in consequence of the ne^igence of the defend- 
ants in excavating the earth too near the plaintiff's house, and 
undermining and destroying his foundation, rendering the entire 
building, consisting of two small houses, untenantable, and com- 
pelling him to take them down and rebuild them. 

It appears the plaintiff erected, in the spring and summer of 
1846, two small houses, being together, 18 by 30 feet, with a 
partition wall between them on the line of his lot, between Mar- 
ket, Wood, Second, and Front streets, in the city of Pittsburgh, 
The building was on, or within, an inch of the line, at the end 
of the lot, towards Wood street, and at the distance of some 80 
-or 90 feet from the same. The surface of the ground was des- 
cending from Market to Wood streets. The great fire of 10th 
April, 1846, had destroyed all the buildings in that part of the 
city. ^ The plaintiff had sunk his foundation a few feet below the 
surface, and made a basement story, without any cellar under- 
neath. 

The defendants were the owners of the Tot fronting on Wood 
street, and extending back to the end of plaintiff's house, which, 
as we have said, was on his line. On this lot, with the exception 
of a strip next to plaintiff's lot, had stood a frame warehouse, 
which was destroyed by the great fire. The defendants wished 
to rebuild, and in the winter of ''1846-7, made the necessary ar- 
rangements for that purpose. After clearing the rubbish out of 
the old cellar, the workmen commenced excavating the remain- 
ing space adjoining the end of "plaintiff's lot, for an area, keep- 
ing on a level with the old cellar of the former warehouse. They 
continued im*il they approached within 'a certain distance of 
plaintiff's house, when, apprehending danger to the same by pro- 
ceeding, th^y carried forward channels, or narrow excavations, 
under the foundation wall of plaintiff's house, building up stone ' 
piers, or pillars, as they dr.g out the strips of earth at short in- 
tervals, until the whole sub-wall, or underpinning, was completed; 
This excavation was carried to a depth of some nine or ten or 
mor;e feet below the foundation wall of plaintiff 's house, on ac- 
<5QUBt lof the descending surface of thp earth towards Wood st., 
which la alleged by. defendants to be necessary for purposes con- 
nected with sheir wa^ouse, and is said to be only of the usual 
and ordinary depth of cellars, similajrly situated in the city. 
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It is alleged by the plaintiff that defendants undertook to un- 
derpin, or build, the sub-wall, and that they did it in so careless, 
unskilful and negligent a manner, as to cause the injury com- 
plained of. Defendants allege that the excavation and under- 
pinning of plaintiff's wall was the joint work of plaintiff and 
themselves, and that both the plan and extension were sanction- 
ed and approved by plaintiff ; and that after the work was com- 
pleted, the plaintiff expressed himself fully satisfied therewith, 
and in token of his entire approbation, said he would make a 
present of some tin-ware to the ^ chief workman engaged in the 
work. It was further alleged by defendants, that the injury 
complained of was caused by the water from plaintiff's roof and 
hydrant ; and, moreover, that plaintiff had not sunk his founda- 
tion to the proper depths 

Although the amount of damages claimed in this case is not 
large, yet the principles involved are of vast importan^^ in towns 
and cities, where men are constantly engaged in building. 

The common law, which is said to be the perfection of human 
reason, has adopted the maxim of the civil law, that every man 
must use and enjoy his own, as not to injure or destroy the rights 
or property of another. And this maxim is founded on the 
plainest prmciples of common justice, without whose observance 
the very basis, not only of security, but of government itself, 
would be destroyed, and the whole fabric fall to pieces. In pop- 
ulous towns and cities, this salutary principle is more indispen- 
sable than in the country, where men in the ordinary business 
transactions, are comparatively but seldom brought into contact. 
And consequently, a rigid adherence to this just and simple rule 
cannot be too strongly urged upon our business community, as 
its careful and conscientious observance would prevent much liti- 
gation, trouble and expense. 

So far as we have been able to ascertain, but one case on this 
subject has ever been brought before our own Supreme Court, 
and that was decided on the insufficiency of the plaintiff 's build- 
ing ; Richart v. Scott, 7 W., 460* We glean, however, from the 
opinion delivered in that case by Mr. Justice Kennedy, some 
principles which may aid us. in settling some of the questions in 
this. That case, we think, establishes these principles : — That 
the owner of a lot of ground, in a town or city, who wishes 
to erect a building on the line thereof, which divide's it from an 
unimproved lot of another, is bound to excavate, to a proper and 
reasonable depth, to procure suitable materials, and use due care 
and skill in the erection of his building, so that the adjoining 
owner may, if he wishes to build, by proper care and skill, and 
the use of ordinary means, excavate not only up to his line, but 
also deeper than the foundation of the first building, without any 
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damage thiereto. Otherwise, the first builder would acquire an 
undue advantage over his neighbor, and destroy or greatly di- 
minish the value of his property, for which he had paid a full 
consideration. The wall of the first builder must be of sufficient 
depth, material and dimensions^ and with such skill as to stand 
upon its own foundation, when all the earth to the same depth 
is removed from the adjacent lot. And if this be not done, he 
has no right to complain, and cannot recover from his neighbor 
for any injury he may sustain in consequence of such removal. 

On the other hand, if the second builder wishes to sink his 
foundation below that of the first, .he is bound, in doing so, to 
use suitable care, caution, skill, and diligence, by the ordinary, 
proper, and customary means, to prevent any injury 'or damage 
to the first building. And if he fail to do so, he will be respon- 
sible for such damages as naturally and necessarily result from 
his default. 

These general principles, we think, are clearly deducible from 
the case before cited. But what constitutes due care, caution, 
jand diligence on the one hand, or negligence pn the other, is a 
question of fact for the jury, and no invariable rule can be laid 
down on the subject, inasmuch* as it depends upon the circum- 
stances of each particular case. The character of the surface 
and soil — the location of the lots — the prospect and probability 
of the improvement of that particular neighborhood, together 
with the character and purposes of the biiildings that may, or 
are likely to be erected, are all questions, with many others, 
which enter into the inquiry whether or not due care, skill, and 
diligence have been observed. But some things the law, as set- 
tled in other States, has declared. a man may do, without being 
liable to an action for damages.^ 

The Supreme Court of 'Kentucky have decided, that "if one 
who is digging a foundation upon his own ground so weakens the 
earth as to induce the fall of another, he is not responsible for 
the loss, uliless it was reasonably certain that such would be the 
effect of the act, and he failed to apprize 'the other party, that 
he might use the proper preventives. ' But he is responsible, if 
he digs away the earth on his own ground so carelessly and neg-^ 
ligently iiisX the plaintiff's house falls thereby." Shrieve v«. 
Stokes, 8 B. Monroe, 453. 

And in Massachusetts it has been held, that, when A. built a 
house on his own land, within two feet of his boundary line, and 
ten years the adjoining owner dug down his own land to a dis- 
tance of some thirty or forty feet, so deep as to endanger the 
house, and A. left it for that reason, and took it down, it was 
held that he could not maintain an action for the damage to. the 
house, but that he was entitled to damage caused by the falling 
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of his natural soil into the excavation so made. (Thurston vs. 
Hancock, 12 Mass. B. 220.) G. J. Parker, in deliyering the 
opinion of the court, says: ''A man in dicing upon his oim^ 
land, is to have regard to the position of ms ndighbor's land, 
and the probable consequence to his neighbor, if lie digs too 
near his line ; and if he disturbs the natural state of the soil, 
he shall answer in damages ; but he is answerable only for the 
natural and necessary consequenoes of his act, and not for the 
value of a house put upon or near the line by his neighbor. For, 
in so placing the house, the neighbor was in fault, and ought to 
have taken better care of his interest.'' Again he says: ^^A 
man who builds a house adjoining his neighbor's land, ought to 
foresee the probable use by his neighbor of the adjoining land, 
and by convention with his neighbor, or by a different arrange- 
ment of his house, secure himself against future interruption 
and inconvenience." In another part of the same opinion, 
speaking of the plaintiff, he says : '^ He knew, also, the shape 
and nature of the ground, that it was impossible to dig there 
without causing excavations. He built at his peril, for it was 
not possible for him, merely building upon his own ground, to 
deprive the other party of such use of his as he should deem 
most advantageous. There was no right acquired by his ten 
years' occupation to keep his neighbor, at a convenient distance 
from him." 

The Supreme Court of New York, many years ago, held that 
^^one building a house on his own land, conti^ous.to or adjoin- 
ing the house of his neighbor, may lawfully dig the foundation 
below that of his neighbor's house ; and if he use due care and 
diligence to prevent injury to his neighbor, he will not be liable 
for any consequential damage that may ensue." (Panton v. Hol- 
land, 17 Johns. R. 92.) 

And in a recent case, decided in 1850, b^ the Court of Ap- 

Ssals, N. Y., on an appeal from the decision of the Supreme 
ourt of that State, Bronson, C. J., says : Let us now see whiat 
a man may do in the enjoyment of his own property, Without 
being answerable to others for consequential damages-^always 
assuming that he acts with proper care and. skill. He may set 
fire to his fallow ground, and though the fire run into and bum 
the woodlard of his neighbor, no action will lie. ^Clark v. Foot, 
8 John. 421.) He may open and work a coal mine in his own 
land, though it injure a house which another has built at the ex- 
tremity of his own land. (Partridge v. Scott, 8 Mees. &; Welsb. 
220.) And he may do the same thing, though it cut off an un- 
derground stream of water which before supplied his neighbor's 
well, and leave the well dry. (Actor v. Blundell, 12 W., 824.) 
He may build on his own land, though it stops the light of his 
28 
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neighbor, (Parker v. Foot, 19 Wen. 309,) and even thongli lie bnild 
for the very purpose of stopping the lights. (Mahon v. Bro"wn, 
13 W. 261.) He may pull down his own house, though the ad- 
joining house fall for the want of the support which it before 
had ; and he may do it without staying up the adjoining house, 
that being the bimness of the owner, (Payton v. Mayor and 
Commonalty of London, 9 B. & 0. 725.) He may pidl down 
his own wall, though the vaults of his neighbor are thereby de- 
stroyed. (Chadwick v. Traider, 6 Benj. N. 0., 1.) He may lo- 
cate a house and make cellars upon his soil, whereby a house on 
an adjoining soils falls down. (Com. Dig. Action on the case 
for nuisance, 6.) He may dig on his own land, though the house 
which his neignbor has previously erected at the extremity of 
his land be thereby undermined and fall into the ^it. (2 Roll's 
Ab. Trespass, 1; tl. 1; Wyatt v. Harrison, 3 B. & Ad., 871.) 
In Panton v. Holland, (17 John. 92,) the defendant, for the pur- 
pose of laying the foundation of a house on his own land, dug 
some distance below the foundation of the plaintiff's house, in 
the contiguous lot, whereby the walls of plaintiff's house were 
cracked, and the house was otherwise injured, and it was held 
that no action would lie. In lasala v. Holbrook, (4 Paige 169,) 
the plaintiffs were the owners of a church, built within six feet 
of the line of their lot, and the defendant, for the purpose of 
building in his adjoining lot, was sinking the foundation for his 
building sixteen feet bdow the natural surface of the ground, 
and ten feet below the foundation of the church, whereby tl)^ 
foundation of the church was greatly endangered ; and yet an 
injunction to restrain the execution, which had been granted by 
a master, was dissolved by the Chancellor, on the ground that 
the defendant was exercising a lawful right. In Dodd v. Holme, 
(1 Ad. & Ellis, 493,) the defendant was held to be liable on the 
ground that the injury complained of was occasioned by his neg- 
ligence. 

The general doctrine contained in these cases is believed to 
be based on sound principles, (with the exception of the rule in 
Thurston v. Hancock, in relation to damages,) and in default of 
any settled rules by our own Supreme Court, we have adopted 
the principles here laid down, with certain modifications, which 
will hereafter be noticed. 

If the first builder may disregard the character of the surface, 
soil, and probable improvement of the adjacent lots — the use to 
which they are likely to be devoted — and the excavations which 
may be necessary for such improvements, and throw upon subse- 
quent builders all ^he risk, expense, and difficulties consequent 
upon such exclusive privilege to the former, such adjacent prop- 
erty would be rendered, in a great degree, worthless, and all iin- 



1858.J HOUSB-BUILDING-RIGHTS OF OWNERS, &c. 355 

proyements in towns and cities cease. It would be difficult to 
foresee all the injurious consequences of this doctrine, if carried 
out to legitimate extent. An unimproved lot in the city of Pitts- 
burgh or Allegheny would be of little value to the owner, if he 
were not allowed to dig in it for the purpose of building ; and if 
he may not remove the soil thereof for that or any other proper 
purpose, lest he should disturb the natural support of his neigh- 
bor's lot, he is deprived of the use and enjoyment of his own 
property, or is limited and restricted therein by the convenience, 
even whim or caprice of another. Under the operation of this 
rule, a person would have it in his power, by purchasing lots at 
proper points in the diflFerent parts of a town or city newlv laid 
out so to impair the value of uie other lots, either in the hands 
of the proprietor, or subsequent purchasers, as necessarily to 
throw them into his own hands] as the onlj^ one who had the le- 
gal right to improve them. 'TVis proposition is so at variance 
with every principle of justice and sound morality, as to contain, 
in its very statement, its own refutation. 

If the owner of a lot erects his building at the line dividing 
it from one unimproved, he must take the risk of his position, 
and must use the necessary means to sustain his wall, if his 
neigbor, building subsequently up to his line, wishes to sink his 
foundation lower. And this he must do at his own expense. 

If the second builder wishes to sink his foundation deeper than 
that of the first, he should give him reasonable notice of his in- 
tention, and permission, if requested, to come on his lot to un- 
derpin, shore up, or employ such other means as are best adapt- 
ed to secure the safety of his wall and building. If this be 
done, and ordinary care and skill observed in digging and re- 
moving the soil from his own lot, to such a depth as may be ne- 
cessary and proper for the purposes of his building, he is not 
responsible for any injury to his neighbor's house. But if he 
neglects to give notice, and undertakes to secure the building 
himself, and in so doing is guilty of negligence or unskilfulness, 
he will be responsible for such damages as naturally and neces- 
sarily flow from his default. 

You will apply these principles to the case under considera- 
tion. 

Did the plaintiff sink his foundation to the proper depth, in 
view of the character of the surface and soil of his own and the 
defendants' lot, and did he build his walls of sufficient dimen- 
sions and materials, and in a workman-like manner ? If he did 
not he cannot recover. 

Had the plaintiff notice or knowledge of the approaching dan- 
ger in time to take the necessary measures to protect his own 
wall from injury ? If he had, and failed to do so, the defend- 
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ants were not bound to under|)in the building at their own risk 
and expense, but might proceed with ordinary care and skill, 
prudence and diligence, in the excavation of their land to a rea- 
sonable and proper depth, and in so doing, would not be respon- 
sible for any injury to the plaintiff's building arising therefrom. 

But if the defendants undertook to underpin, or otherwise se- 
cure the plaintiff's building for him, and thus put him off his 
guard, they were bound to use due and ordinary skiU, prudence, 
and diligence by the usual and ordinary means, to accomplish 
that object ; and if they were guilty of negligence in so doing, 
they are responsible for such damages as naturally and necessa- 
rily resulted from their default- 

If the plaintiff knew of the danger, and joined with the de- 
fendants in their endeavors to prevent the threatened injury, and 
concurred in the plan^ adopted for that purpose, the defendants 
are not responsible for any damages the plaintiff may have sus- 
tained. Or if, after the work was done, he approvea of it, and 
expressed himself satisfied with it, being fully acquainted with 
the plan and manner of execution, he cannot recover., For, if 
a man assents to the doing of an act, he cannot afterwards bring 
an action and recover damages for it. 

1. Tour first inquiry, then, will be, did the plaintiff do all the 
law required of him, when he erected his house. If not, your 
verdict will be for the defendants. 

2. Did the defendants do all they were bound to do ? If they 
did not, and if the plaintiff was in no default, they will be re- 
sponsible, and the plaintiff will "he entitled to your verdict. But 
if they did, they are not responsible, and the plaintiff cannot 
recover. It would be considered, in law, one of those unavoid- 
able accidents, for which no one is responsible, and must be borne 
by him on whom it falls. 

3. Did the plaintiff approve of the plan adopted by defend- 
ants to save his house ? If so, he is not entitlea to recover. It 
was an error of judgment common to both parties, for which no 
action will lie. 

4. Did the injury arise from the water of the hydrant, or 
elsewhere? If it c&d, the plaintiff cannot recover. 

6. But if you will find all these questions of fact against the 
defendants, your last inquiry will be, what amount of damages 
necessarily and naturally resulted from the negligence and mis- 
conduct of the defendants. The damages can only be compen- 
satory. The case is submitted to your determination, under the 
law we have laid down. — PitUSurg Legal Journal. 
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INDEMNIFYING BOND. EVIDENCE. PKIORITY OF LIEN. 

Smiley v. Deskins, Ac. 

Circuit Court of Floyd County, Va. September Term 1858. 

In an action on an indemnifying bond, the gist of the action is the relator's 
right to the property levied upon, and any evidence, tending to overthrow 
his right to the property, is admissible. 

In such action the defendigiits offer evidence, tending to shew that when the 
sheriff seized the property by virtue of the execution, recited in the bond, 
he had older executions in his hands, which were liens upon the proper- 
ty, claimed by the relator, and to the satisfaction of which older execu- 
tions the^proceeds of the sale were applied ; such evidence is admissible 
as tending to show that the relator had no right to the property, but that 
the right of property was in another. 

In such case the relator is entitled to any surplus of the proceeds of the 
sale. But it is not a legitimate enquiry to ask whether there was not 
enough of other property of the defendant in the executions to satisfy the 
older executions ; cUl the property being subject to the fien of the older 
executions. 

This was an action of debt on an indemnifying bond, in the 
name of Shelor, sheriff of Floyd, at the relation of Smiley ys. 
DesJcins ^ G-ill. The declaration was in the ordinary form^ and 
the plea was conditions performed. 

Poage ^ Lane for plaintiff. 
Staples for defendant. 

. It appeared that in the early part of 1856, Francis Allison 
sued out an execution for a large amount against B. L. Toncray, 
and the defendants DesJcins ^ dill as Toncrays sureties in a 
forthcoming bond. This execution was levied upon a large 
amount of property belonging to Toncray^ among which was 
about seventy tons of pig iron. The relator claimed that he had 
bought eight tons of this pig iron from Toncrav, prior to the is- 
sue of the execution ; and it was in regard to tnis eight tons that 
the indemnifying bond had been demanded and given. 

The relator introduced evidence, tending to show that he had 
bought eight tons of iron from Toncray : that it had been weigh- 
ed out to him, and laid by itself, and that he had paid for it. 
Among his witnesses was the sheriff by whom the execution had 
been levied, and who had sold the iron, upon the indemnifying 
bond being given. On cros^-examination, the defendant's coun- 
sel asked the sheriff this question : ^^ At the time you sold this 
property, did you not have a number of other executions against 
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Toncray^ which issued before Smiley bought the iron, and had 
they not been levied on the iron, and did not the proceeds of the 
sale go to satisfy the older executions?" and at the same time 
the counsel exhibited several executions, stating them to be the 
older executions on which he relied, and whicn he offered to 
place in the sheriff's hands. 

PocLge objected to the admission of this evidence. He con- 
tended that the enquiry ought to be confined to the question 
whether AUison'% execution was a lien on the property, and 
whether the relator had good title to the property, as against 
thai execution. That was the execution recited in the condition 
of the bond, and it was to make the property subservient to that 
execution that the bond had been given. It was immaterial 
whether other creditors of Toncray had liens on the property ; 
and it would only embarrass the enquiry and mislead the jury 
to go into an examination, of other people's rights. 

Staples contended that the question was whether the relator 
had any right of property in the goods, and any evidence was 
admissible which tended to destroy his right of property. Sup- 
pose Toncray had given a deed of trust upon this property, or 
made any other disposition of it before the sale to Smiley; sure- • 
ly we could read that deed or prove the other disposition, so as 
to show that the relator did not acquire any right of property 
by his purchase. An execution levied is a lien on goods and 
chattels ; and if they were subject to such lien at the time the 
relator bought them, no right passed to him. 

FuLKBRSON, J, (sitting for Judge Fulton.) 

A little attention to the allegations upon which issue is joined 
in this case, will suffice to answer this question. The very gist 
of the declaration is that the relator had the right of property 
in this iron : that it was a part of his goods and chattels. Now 
he is bound to prove this, and has introduced evidence tending 
to prove it. Any testimony tending to defeat this assertion of 
right of property in ^he relator, is admissible. Now, we all 
know that an execution is a lien on the goods upon which it is 
levied ; and that a private purchaser cannot obtain a good right 
as against such a lien. If this iron had been levied on by exe- 
cutions older than AUisorCs prior to the time the relator bought 
it, and those executions were unsatisfied when the relator so pur- 
chased it, the right of property did not pass by his purchase. 
Toncray did not have such right, and could not sell it. 

Of course if there was any surplus left after satisfying those 
older executions, the relator would be entitled to it ; and in that 
point of view it becomes material to enquire as to the application 
of the proceeds of sale. The evidence must be admitted. 
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A number of executions, which had been issued and been le- 
vied on the iron, were then read to the jury, and the sheriff sta- 
ted that he had applied the proceeds of sale to the older execu- 
tions. The plaintiff's counsel then asked the officer this ques- 
tion : " Did not Toncray have enough of other property to sat- 
isfy those older execution, without interfering with this parcel of 
iron?" To this question the defendants objected. 

FULKBRSON, J. 

I do not think this question is legitimate. The sheriff has 
stated that he had levied the older executions upon this very, 
parcel of iron. It ;s admitted that those older executions were 
liens on the iron. Such being the case, the officer had the right 
to sell any property on which he had valid process. He was not 
bound to make any election. Having levied the older execu- 
tions upon this particular parcel of iron, he could not be called 
upon to abandon that levy and seize other goodsk At the most, 
if any wrong has been done to the relator he must look to the 
officer alone. As against the defendants he must show right of 
property in himself; and he cannot hold them responsible for 
the officer's acts. I cannot permit this question to be answered. 

The jury found— /or the defendants. 



COURTS AUTHORITY. PROSECUTION. 

CommonweaUh v. Iddings. 

Circuit Court of Floyd County, Va. September Term, 1858. 

The court may order a person to be set down as a voluntary informer and 
prosecutor, though not so stated to be by the Grand Jury, at the foot of 
the indictment. 

Parol proof is sufl&cient to justify the court in ordering a party to be set 
down as prosecutor ; nothing to the contrary appearing in the indict- 
ment. 

At September Term, 1857, an indictment was found against 
Anderson Iddings^ charging him with an assault upon Catherine 
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Lykins. The entry at the foot of the indictment was in these 
words: "Upon the evidence of Catherine Lyhins^ %wom in 
court y to give evidence to the Grand Jury." 

The defendant took out a rule against Lyhins^ to show cause 
why she should not be set down as prosecutrix, and required 
to give security for the costs. 

Banks for the Commonwealth. 
Staples for the defendant. 

The 8rd section of chapter 207, page 769, of the Code, was 



referred to as giving the authority of the court in the premises. 
Dove's case, 2 Virginia Cases, 29, was also referred to, as shew- 
ing under what circumstances the power of the court may be 
exercised. 

FuLKBRSoN, J. (holding the court in place of Judge Fulton.) 

I think the court has power to order a party to be set down as 
prosecutor, after the indictment has been found, although the lan- 
guage of the Statute is " when it is found." I think those words 
refer only to the case in which it is known, at the time of mak- 
ing the indictment, that there is a prosecutor ; and that they 
are not intended to exclude the power of the court in a case 
where it is found out, subsequently to the finding of the indict- 
ment, that it was moved by a voluntary informer. 

The only doubt I had was as to the question whether parol 
proof is admissible to show the fact that the prosecution was 
moved by a voluntary informer. The Grand Jury only state 
that this woman was "sworn in court," to give evidence; but 
they do not state the character in which she appeared. In 
Dove's case the General Court decided that parol proof to show 
the person who instigated the prosecution, was inadmissible aft^r 
verdict : but there is nothing to show that the proof may not be 
heard in some preliminary stage of the case. I think, there- 
fore, that I must hear the parol proof, as to this woman's action 
in this case. 

The proof was introduced ; but in the opinion of the court, 
did not show that the woman was a voluntary prosecutrix, and 
the rule was, therefore, discharged. 
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FOREIGN GOODS. TIME OF VALUATION. CUSTOM HOUSE. 
JV: H. Forman v. Chas, K Peaslee. 

The pluntiff entered into a contract with T. & Co. for the transportation of 
iron from Wales to the United States, in pursuance of which, T. & Co.,, 
employed coasting yessels to bring it from Wales to Liverpool, where it 
was transshipped on board their packets for Boston. Hddf that the ** pe- 
riod of exportation'^ at which the market value was to be ascertained, 
under the act of 1851, was the time when the goods left Liverpool for the 
United States. 

Grant v. Peaslee, 2 Curtis C. 0. R. 250, distinguished. 

The cost of transportation from Wales to Liverpool is not a dutiable charge 
which ckn be added to the market price. 

By the act of March 3, 1851, 9 Sts. at Large, 629, all goods sulsject to an 
ad valorem daty are to be appraised at the period of exportation, and this 
includes goods obtained otherwise than by purchase. 

The 17th section of the act of 1842, 5 Sts. at Large, 564, must, since th^ 
passage of the act of 1851, be held to point out the mode and consequen- 
ces of all appraisements of imports, whether procured by purchasf or 
not. 

Curtis, J. 

This is an action against the Collector of the Port of Boston 
and Charlestown, to recover back moneys paid under protest for 
duties on an importation of railroad iron, manufactured by the 
plaintiff in England, and exported by him' to this country, to be 
sold here on his account. 

It appears that the plaintiff made a contract with Train & Co., 
who had a line of packet ships plying between Liverpool and 
Boston, to trjtnsport this iron from Wales, where it was manu- 
factured, to Boston, at a freight of twenty-two shillings and six- 
pence per ton- Train & Co. employed coasting vessels to take 
it on board at the ports of Newport , and Cardiff, in Wales, and 
bring it to Liverpool, where it was laden on board their packet 
ships and brought to Boston. In appraising the iron, the ap- 
praisers fixed its market value at the time of its departure from 
Liverpool. The plaintiff insisted it should be at the time of its 
departure from Newport and Cardiff; and protested for this 
cause against the payment of the duties exacted by the Collec- 
tor. 

The act of Mafch 8, 1851, sec. 1, (9 Sts. 629,) requires the 
appraisers to ascertain the market value of the import, " at th^ 
period of the exportation to the United States." 

The natural meaning of the words "period of exportation," 
is termination of exportation. The period of exportation is that 
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point of time when the act of exportation is complete. The sub- 
ject matter of the statute is the appraisal of goods exported from 
a foreign country and imported into the United States. So that 
the inquiry in this case is, At what point of time was the act of 
exportation of this merchandise from the foreign country, Eng- 
land, complete ? My opinion is, when it left Liverpool. Its 
transportation coastwise from one English port to another was 
not an exportation from England. Until the vessels of Train 
& Co. having it on board were cleared and sailed from Liverpool, 
there was no completed act of exportation. Until that time the 
property was under the control of the British government, whose 
order could have arrested and detained it within that country, 
and whose control over it would have been unaffected by the fact 
that it bad been brought from Cardiff and Newport for the pur- 
pose of b^ing sent to the United States. 

The plaintiff's counsel relied on the case of Barrett vs. The 
Stockton^ arid Burlington Railway Co.^ reported in 2 Man. & 
Gr. 134, and on error in 3 M. & G. 956, and 11 CI. & Fin. 690. 
But that case tends to support the construction which I place on 
the act of congress. It is true it was. decided in all the courts 
that under the act of parliament then in question, exportation 
might mean simply carrying out of a port ; and as between the 
public and a corporation claiming a toll, and upon the special 
provisions of the act, it was held it did mean so. But it was 
admitted that its more usual sense was a more restricted sense, 
and covered only cases where property was not merely sent out 
of one port to another of the same kingdom, but carried to a 
foreign country. 

And that such is the meaning of the word exportation in this 
act of congress can admit of no doubt, for it can have no refe- 
rence to transportation from one port to another of the same 
country ; its language and its object and its subject matter all 
confine the exportation here spoken of to an exportation from 
some foreign country to the United States. 

But it is further argued that the merchandise left Wales for 
the United States, and under a bill of lading which showed that 
it was to come hither. The bill of lading, if it can be consid- 
ered as but one, which I doubt, and the intent of the party in 
sending the property from Wales, cannot make the act of ex- 
portation from Great Britain complete on leaving Wales, when 
it was not so in fact. 

It is further insisted that this case is like Grant v. Peaslee^ 2 
Curtis's C. C. R. 250. But this is not so. Goods, the produce 
of Turkey, were exported from that country to the United States. 
On their way hither they were carried to England, and without 
being landed were transshipped. I held they were not imported 
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into the United States from England. Their going to England 
and being transshipped there affected only the route and means 
of their transit after the act of exportation from Turkey had 
been completed. But here the fact that this merchandise went 
to Liverpool and was there transshipped, afflicted the mode and 
time of transit out of Great Britain, and prevented that from 
being complete until the merchandise left Liverpool, 

The next objection is that the collector added to the charges 
six shillings sterling per ton for the cost of transporting the 
property from Wales to Liverpool. 

I am of opinion this was illegal. There was no such charge 
in fact. The plaintiff agreed with Train & Co. a certain rate of 
freight from Wales to the United States. It does not appear 
that he paid any more freight because Train & Co., instead of 
sending their ships to Newport and Cardiff, chose to bring the 
iron in other vessels to Liverpool. It appears that the market 
price of railroad iron is always quoted, and was so taken by 
these appraisers, at so much per ton " free on board in Wales. * 
So that from the nature of the trade no charges which precede 
the shipment are to be added to the market price. They are in- 
cluded in that price, and are borne by the seller. That marine 
freight, whether an import be brought direct from the country of 
exportation or via other ports and places, is not a dutiable charge, 
has been repeatedly held. Grant v. Peaslecy 2 Curtis's 0. C. K. 
250; Millar v. milary lb. 266. 

The next objection involves a question of much importance, 
and which is attended with no little difficulty. It is, whether 
these goods, having been procured otherwise than by purchase, 
were rightly appraised by pursuing the course marked out by the 
17th section of the tariff act of 1842, (5 Sts. at Large 664,^ as 
amended by the act of March 8, 1851, (9 Sts. at Large 629,) or 
whether it was necessary to conform to tne act of March 1, 1823, 
(3 Sts. at Large 729.) 

This question affects, first, the point of time at which the value 
should be ascertained ; second, the persons by whom the ap- 
praisement should be made ; third, the consequence of the ap- 
praisement as respects the additional duty by way of penalty. 

As to the first of these, it is insisted by the plaintiff, that as 
these goods were procured otherwise than by purchase, their ac- 
tual value at the time and place when procured, and not their 
market value at the period of their exportation, should have 
been ascertained, pursuant to the fifth section of the act of 1828, 
(8 Sts. at Laree 782.) Independent of the first section of the 
act of March 8, 1851, (9 Sts. at Large 629J this position would 
probably have been held to be correct. But the language of 
that section is, ^4n all cases in which there is or shall be impos- 



364 FOREIGN GOODS. TIME OF VALUATION, &c. [October, 

ed any ad valorem rate of duty, &c., it shall be the duty of the 
collector, &c., to cause the actual market value or wholesale 
price thereof at the period of the exportation to the U. States, 
in the principal markets of the country from which the same 
shall have been imported in the United States, to be appraised, 
estimated and ascertained." This language is broad enough to 
cover cases of imports procured otherwise than by purchase. It 
expressly embraces all cases of imports subject to an ad valorem 
rate of duty. And when it is added that this law is known to 
have been passed to change certain rules decided by the Supreme^ 
Court in (treely v. Thompson, 10 Hdw. 225, and that that was 
a case of goods not purchased, there can be no doubt that con- 
gress intended to embrace such cases and change the rule of the 
act of 1823, and bring them all under one uniform rule as to the 
time in reference to which the value should be fixed. 

The second particular, viz : the person by whom the appraisal 
is to be made, is attended w^ith more diflSculty. The sixteenth 
section of the act of 1823 required the President to appoint two 
appraisers for each port therein mentioned ; and the eighteenth 
section provides for a re-appraisement by two merchants chosen 
by the importer, together with the two government appraisers ; 
and also, a further appeal to the Secretary of the Treasury. 

The 17th section of the act of 1842, (5 Sts. at Large 664,) 
points out the mode of proceeding by the government appraisers, 
confers on them certain special powers to enable them efficiently 
to discharge their duties, and gives an appeal to two merchants, 
to be chosen by the collector. This was the mode followed in 
present case ; and it is insisted that it was illegal, because this 
section applies only to the appraisement of goods purchased. 

It is said that in Q^reely v. Thompson^ the Supreme Court so 
viewed this section, and that this court followed this view in Bar- 
nard V. Morton, 1 Curtis's C. C. R. 410. I think this is so. 
But in neither of these cases was this point necessarily involved 
in the decision, nor does, the question whether the seventeenth 
sectiola of the act of 1842 is ]festricted to cases of imports pro- 
cured by purchase, appear to have been examined and carefully 
considered. Still, I should follow what is said in G-reely v. 
Thompson, if I did not think the subsequent legislation, in the 
act of 1851, had a most material bearing* on the question. I 
proceed, therefore, to examine it. 

There can be no doubt that the sixteenth section of the act of 
1842 applies only to goods purchased. It maybe admitted, also, 
that the mode and means of appraisement provided in the seven- 
teenth section, had reference more immediately and prominently 
to the cases embraced in the sixteenth section. But the ques- 
tion is whether they extend to no other cases. 
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The language is broad enough to include all cases of mer- 
chandise requiring an appraisal. " It shall be lawful for the ap- 
praisers, &c., to call before them and examine upon oath or af- 
firmation any owner, importer, consignee, or other person, touch- 
ing anv matter or thing which they may deem material in as- 
certaining the true market value or wholesale price of any mer- 
chandiae imported^** &c. The subject of the appraisement is 
any merchandise imported. The purpose of the appraisement 
is to ascertain the actual market value ; and by the act of 1823, 
sec. 5, the actual value, which means the same thing, was to be 
ascertained. 

The mischief to be remedied was the same. No reason is per- 
ceived why it was not as necessary to give the appraisers these 
new powers in reference to importations of goods manufactured 
or produced, as well as goods purchased by the importer. In- 
deed, where there was an actual purchase, there would seem to be 
less danger of undervaluation than where no actual transaction 
had occurred to fix the market value of the particular goods. 
Upon mature reflection I should feel great difficulty in holding 
that this new and more efficient mode of appraisal, which in 
terms is extended to any merchandise imported, was designed to 
include only goods purchased. And the act of March 3, 1851, 
passed after the decision of C^reely v. Thompson^ tends strongly, 
in mv judgment, to show that the seventeenth section of the act 
of 1842 must now be construed to include all cases of appraise- 
ment. 

It has already been stated that the first section of that act 
extends to and includes goods procured otherwise than by pur- 
chase. The second section also applies to all cases of appraise- 
ment, iand makes the certificate of one appraiser sufficient. 

The third section provides for the appointment of general ap- 
praisers, who are to visit such ports as maybe designated by the 
Secretary of the Treasury, to give aid and assistance so as to 
secure uniformity in the collection of the revenue; and it pro- 
ceeds — "and wherever practicable, in cases of appeal from the 
decision of United States' appraisers under the provisions of the 
seventeenth section of the act of 1842, the collector shall select 
one discreet and expe;rienced merchant to be associated with one 
of the appraisers to be appointed under this act, who together 
shall appraise the goods in question ; and if they shall disagree, 
the collector shall decide between them ; and the appraisement 
thus determined shall be final, and deemed and taken to be the 
true value of the said goods, and the duties shall be levied there- 
on accordingly, and any act of congress to the contrary not- 
withstanding.' 

Now it is, to say the least, highly improbable that congress 
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would by the first and second sections of this act embrace all 
cases of importations calling for an appraisement, and change 
the rules as to the time of valuation and the number of apprais- 
ers required in all, and yet, when they came to these new and 
important provisions to secure uniformity of valuation, leave out 
of their operation all cases where goods were procured otherwise 
than by purchase. And yet they have done so if the seven- 
teenth section of the act of 1842 does not include those cases. 
For they extend the new provisions only to appeals which are 
claimed under that seventeenth section. In my judgment this 
has a very strong tendency to show that the seventeenth section 
was intended to embrace, and does embrace, all cases of ap- 
praisements of goods, however the same may have been procur- 
ed. And as these acts are in pari materia^ and each is to be 
construed by the aid of all the light which can be obtained from 
all the rest, I shall hold, until otherwise instructed by the Su- 
preme Court, that the seventeenth section of the act of 1842 
points out the mode and the consequences of an - appraisement 
of goods procured otherwise than by purchase. 

And this determines the remaining question, whether any pen- 
alty was incurred when it was found that the appraised value 
exceeded the invoice value ten per centum. 

As the seventeenth section of the act of 1842, in my opinion, 
applies to the case, and a3 the penalty fixed by that section was 
the one exacted, there was no error, save that the penalty was 
assessed on the charges ; it was, in that particular, not warrant- 
ed by law. 

The result is, that the plaintiff' is entitled to recover back the 
six shillings per ton added to the valuation as a charge, and such 
part of the penalty as was assessed on the charges. For this, 
when computed, a verdict will be entered, as was agreed by the 
parties. 

Choate and Griawold, for the plaintiffl 
HaUettj District Attorney, contra. 

[Monthly Law Reporter. 
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SLAVES ELECTION TO BE FREE * 

Obx'tf «c'or V. Ellen ei als. 

In the Circuit Court of Etenrico Couiity, Virginia. 

A slave is left to A or B, whichever may choose to take her, until she is 
twenty-five years old, having during that time certain privileges, then to 
be liberated according to the laws then in existence, or if she choose she 
may remain with the person she chooses. The bequest states that the 
testator is well aware the slave can not enjoy the privileges of freedom, in 
this State, but that it is more than probable that before she arrives at the 
above named period, she will be married, and in that case her husband 
may choose to purchase her, the proceeds of such purchase to go to the 
person who keeps her. Held, the slave is free at the age of twenty-five 
years, and may sue for her freedom twenty-five years afterwards and 
obtain it, though never claiming it before, notwithstanding she was 
aware all along of the provisions, of the will, and had selected a master. 

The case was substantially as follows : 

A woman of colour, named Ellen, calling herself Ellen James, 
with her children, Margaret, Emily, Ella, and Robert, (all of 
whom were under age,) set up a claim for freedom under the 
will of Mrs. Elizabeth Janney, deceased. The provision in Mrs. 
Janney*s will, upon which the claim for freedom was founded, 
was in the following language : " My maid Ellen, to whom I am 
much attached, I leave to my daughter, Mary Lorton, if she 
feels inclined to take charge of her for my sake ; if not, I re- 
(][uest my daughter Margaret to keep her, and. fulfil the follow- 
ing conditions, which are intended to be equally binding on 
either, viz : that she be allowed to go to a house of worship and 
hear preaching whenever she wishes it ; and that at twenty-five 

• The recent decisions of our Court of Appeals, in Bailey v. Poifidexter and 
Williamson & als. v. Coalter's ex'r, in relation to the* capacity of our slaves to 
elect to be free, when the option is given them by will, has caused us to ex- 
amine the records to get at some of the cases involving that question, which 
either because they were denied an appeal, or because they were not consid- 
ered of sufficient importance to report are not to be found in the books. In 
our last number we reported a case of that character, in which an appeal had 
been denied. The case of Cox*s ex'or v. Ellen is of a similar character. The 
learned counsel for the executor took it for granted as a tettUd rule of our 
Court of Appeals that a slave has the right of election. We do not quarrel 
with the recent decisions j upon the contrary, they entirely accord with our 
view of right and justice, and the polioy of our laws, but we must submit 
that they present a slight suspicion of special pleading, when we come to ex- 
amine, authority. 
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years of age, should she survive that period, she is to be libera- 
ted according to the law which is then in operation, and to re- 
ceive annually twenty dollars, or if she chooses to remain with 
them, she may then have ten dollars annually. I am well aware 
she cannot enjoy the privileges of freedom in this State, but it 
is more than probable that long ere the period above particula- 
rized, she will be married ; and in that case her husband may 
choose to purchase her, and then there will be no farther diffi- 
culty. In that case, her wages may cease, if she appears to be 
doing well, and is kindly treated by her husband, who must not 
be required to give an exorbitant price for her, the amount of 
which sale the person who keeps her, and is kind to her, until 
that period, is best entitled to, and now receives my thanks for 
the same.'* 

Mrs. Janney died on the 16th of March 1832, and the girl 
Ellen was then about 21 or 22 years of age, and was informed 
a few days, after the death of her mistress, of the provisions of 
the will in her favor. The will was read to her, and there were 
repeated conversations upon the subject afterwards, in the pres- 
ence of Ellen, subsequent to Mrs. Janney's death. Her daughter, 
Mrs. Mary Lorton, did not take charge of Ellen, but she went, 
of her own accord and choice, to live at the residence of Dr. 
Samuel Pleasants, the husband of Mrs. Margaret Pleasants^ the 
other daughter of Mrs. Janney.. After she had gone to reside 
with Dr. Pleasants and his wife, she told thteir son, William H. 
Pleasants, that she had chosen him ad her master ; and that she 
had done so, was proven to have been the understanding in the 
neighbourhood, and in the family. When she was about 28 
years of age, certainly over 25, she applied to Wm. H. Pleasants 
to sell her to the testator, Edward Coi, deceased, who owned'the 
husband of the said Ellen — ^in consequence of this request, she 
was sold to Mr. Cox for $500, and a bill of sale given him on 
the 9th day of July 1839, by Dr. Pleasants, the father of the 
said Wm. H. Pleasants, who was then under age ; but he was 
nevertheless allowed by his father the bfenefit of the money. 
Ellen afterwards continued in the service of Mr. Cox, as his 
slave, with her children, all of whom were born after he bought 
her, until his death in 1853. After the death of Mr. Cox, his 
executor, Henrj Cox, ofiFered Ellen and her children for sale, as 
slaves, at public auction, with other property of the deceased. 
They brought in the aggregate near $3,000. Until after the 
sale, the said executor had heard nothing about her claims to 
freedom, but being informed of this claim in the evening of the 
day of the sale, the circumstance was made known to the pur- 
chasers, and they refused to take the negroes. After which, 
proceedings to assert her claims to freedom, were commenced in 
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her behalf. Dr. Pleasants and Mr. Edward Cox, the purchaser 
of Ellen, lived near neighbours to each other ; ^nd by the will 
of Mr. Edward Cox, the husband of Ellen is emancipated, if he 
chooses to accept his freedom, which he has chosen to do ; but 
neither Ellen nor her children are emancipated by said will. It 
was also proved that Ellen was an intelligent negro, although 
unable to read or write. The case was tried before a jury, and 
on the 9th of March 1855, they rendered a verdict in which they 
found the petitioners were "free." During the proceedings in 
the case, on the 2d of February, and on the 30th of Oct*r 1854. 
A. B. Hutcheson, sheriff of Henrico County was instructed to 
hire out the petitioners and required to take bonds for their hire. 

A new trial was asked for on the part of the defendant. Cox, 
but the court refused to grant it, and thereupon a petition for an 
appeal was submitted to the Supreme Court of Appeals, which 
was unanimously refused. 

Oram for petitioner. 

Morson and Floumoy for Cox's ex'or. 



U. S. COURT JURISDICTION. CITIZENS OF DIFFERENT STATES. 

Samuel P. Tuckerman v. AbraJiam 0, BigeHxm et aU,* 

In the Circuit Court of United States. Massachusetts District. 

A citizen of New Hampshire cannot maintain a suit in equity in the Cir- 
cuit Court of the United States for the District of Massachusetts, against 
a citizen of Vermont, although another of the defendants be a citizen of 
Massachusetts. 

Curtis, J. 

This case came beforie the court on a demurrer to the bill taken 
by one of the defendants, a citizen of New Hampshire, and 
which assigned for cause that he was not a proper party. On 
looking into the bill it was found that it was brought by a citi- 
zen of the State of Vermont against a citizen of the Stdte of 
Massachusetts and two citizens of the State of New Hampshire. 

^ Massachusetts Monthly Law Journal. 
24 
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Upon a suggestion by the court to that effect, the question whe- 
ther the court can exercise jurisdiction over the two citizens of 
New Hampshire in this suit by a citizen of the State of Ver- 
mont, has been argued by counsel. 

The eleventh section ,of the judiciary act of 1789, 1 Sts. at 
Large 78, requires the suit to be between a citizen of the State 
where the suit is brought and a citizen of another State ; conse- 
quently the complainant, a citizen of the State of Vermont, 
could not sue the two defendants, who are citizens of the State 
of New Hampshire, in this court, in the State of Massachusetts, 
and the fact that a citizen of the State of Massachusetts is also 
joined with them as a defendant, does not enable this court to 
take jurisdiction over the citizens of New Hampshire. Straw- 
bridge v. Curtis and al., 3 Cranch 247, has not been overruled, 
and the law requires each plaintiff to be competent to sue each 
defendant over whom tha court is asked to exercise jurisdiction. 

Nor has the first section of the act of February 28, 1839, 5 
Sts. at Large, 321, nor the 47th rule for the equity practice of 
the Circuit Courts, dispensed with this requirement. This act 
does not relate to persons who have been served with process, 
or who voluntarily appear in a suit. Its only purpose was to 
enable the court to proceed in certain cases, as between parties 
properly before it, and over whom the court had jurisdiction, al- 
though other parties might be out of the reach of process. It 
does not extend the jurisdiction of the court over patties not 
previously within its jui-isdiction. Commercial Bank of Vicks- 
burg V. iSlocumb, 14 Fet. 60 ; Shields v. Barrow^ 17 How. 141. 
•And the same is true of the 47th rule : " This was only a dec- 
laration, for the convenience of practitioners and courts, of the 
effect of this act of Congress, and of the previous decisions of 
the Supreme Court on the subject of that rule." Shields V. 
Barrow, n How. 141. 

I am of the opinion the bill must be dismissed, as against the 
citizens of New Hampshire, for want of jurisdiction. Whether 
the subject matter of the bill is such that the court can proceed 
to a final decree, as between the complainant and the citizens 
of New Hampshire, or whether the citizen of Massachusetts is 
competent to represent those rights, the complainant must con- 
sider. If not, no decree can be made, and the bDl must be 
dismissed as against the Massachusetts citizen, for want of nec- 
essary parties. 

S. M. Parker, for complainant. 
J, C. Bodge, contra. 
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HABEAS CORPUS. WITNESS'S PRIVILEGE. JUSTICE'S POWER 
TO CALL AND EXAMINE WITNESSES. 

In the Cirouit Court of the City of Riohmoud. Vacation— before Miu- 
DiTH, J. Sept. 1858. 

Ex parte Pryor. 

A single justice has a right, on complaint, to compel the attendance of a 
yritness, in order that he may ascertain whether any criminal offence has 
been committed within his juriBdiction, and if such witness refuse to an- 
swer any legal question, the justice has the power to commit him for 
contempt. The justice must set forth in his warrant of commitment, the 
specific cause of such commitment. 

A oircfiit court has a right to review and reverse the decision committing 
such witness upon a writ of habeas corpua; and if it shall ascertain upon 
an examination of 'the return to the habeas corpus netting forth the war- 
rant of commitment, and the causes and reason thereof, that the ques- 
tions, for refusing to answer which, the witness was committed, were 
such as be ought not to be compelled to answer, by reason of any privi- 
lege he may rightfully claim, the circuit court should discharge the wit- 
ness. 

When a witness under oath, refuses to answer a question, upon the ground 
that his answer may subject him to a criminal prosecution, the court 
should, before it compels the witness to answer, see that the direct an- 
swer to the question could not criminate him, either directly or by aiding 
the prosecution to obtain other evidence which might lead to his crimina- 
tion. But if the direct answer may criminate the witness, he is not 
bound to answer it, and the court will not compel him to do so. In com- 
ing to a conclusion uppn the legality of such a question the court should 
pay much regard to the oath of the witness unimpeached, and unless it 
clearly sees from the circumstances developed in the course of the exami- 
nation that the witness is in error with regard to the efftct of his answer, 
or is trifling with justice or discredits himself, should not compel him to 
answer. But the court, as in every other question of evidence, is the 
sole judge of the legality of the question propounded, and of the right 
to compel an answer. 

The act of Code of Virginia, ch. 190, | 22, p. 752, which provides that in a 
criminal prosecution evidence shall not be given against the accused of 
any statement made by him as a witness upon a l^gal examination, does 
not deprive the witness of his common law right to refuse to answer any 
question which may subject him to a criminal prosecution ; but is design- 
ed to protect a witness against statements made by him upon a legal pro- 
ceeding, either through ignorance of his rights, or inadvertence or vol- 
untarily. But is not intended to enlarge the power of the courts to com- 
pel a witness to disclose any matter which before its enactment he had 
the right to withhold. 
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On the IStli of September, 1858, two justices of the connty 
of Henrico, John 0. Taylor and Jacob S. Atlee, summoned be- 
fore them certain witnesses, to be by them examined in order to 
ascertain whether a duel had been fou^t in said county between 
0. J. Wise and Sherrard Clemens. Koger A. Pryor was the 
first witness called to the stand, and upon the decision of the 
questions arising in his case the cases of the other witnesses 
standing in the same category were decided. 

After being sworn, the following questions were propounded 
to him by the justices, some of which, as will be seen, he an- 
swered, and others he declined to answer. The alleged duel was 
supposed to have been foaght on the morning of the 17th Sep- 
tember, 

John B. Youngy for the Commonwealth. 

Geo. TT. Randolph and Wm. M, Lyonsy for witness. 

Q. Did you see Mr. Clemens on the 16th ? 

A. I did. 

Q. Where did you see him ? 

A. At the Central Hotel. 

Q. Did you see him more than once on that day ? 

A. I did. 
/ Q. Who was witli him when you first saw him ? 

A. I decline to answer, because by doing so I may subject 
myself to a criminal prosecution. 

[Mr. Pryor stated that as he was not a lawyer he should be 
compelled to rely upon his counsel in answering the questions 
propounded to him, as to how far he mi^ht go without subject- 
mg himself to criminal prosecution, but m doing so, he did not 
wish it to be inferred that he was guilty of any crime. 

Mr. Young insisted upon an answer, not being able to see hoW 
it could possibly involve the witness in any manner. 

Mr. Randolph thought the witness right in not answering, be- 
cause by so doing he might involve himself. If that question 
were answered, the attorney might follow it up, by asking "Who 
were the other parties ?" and thus draw from the witness facts 
that might tend to criminate himself. 

After a brief discussion, Mr. Young waived the question for 
the time, and proceeded with the following : 

Q. Did you see Mr. .Clemens on the night of the 16th' inst. ? 

A. I did. 

Q. Who were then present? . 

A. None others than him and myself. 
Q. Did you see Mr. Clemens on the morning of the 17th ? 
A. I decline to answer, because it may subject me to a crimi- 
nal prosecution. 
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Mr. Young insisted upon an answer to the question, declaring 
that he intended to follow it up with another: ^' Where did you 
see him V 

Mr. Randolph thought the question an improper one, as by 
compelling the witness to answer, the fact might be brought out 
that a duel had been fought^ and that the witness was an acces- 
sory to the fact. . 

The justices decided that the witness must answer ; and on his 
declining to do so, his further examination was postponed until 
Monday morning. 

On the following Monday the witness, Pryor, still refusing to 
answer the question propounded to him by the attorney for the 
Commonwealth, the justices issued their warrant of commitment 
for contempt, setting forth their reasons for such commitment, 
and he was committed by the sheriff. Pryor immediately made 
application for and obtained from Judge Meredith a writ of ha- 
beas corpus to test the legality of his detention. The return to 
the writ set forth the commitment and the causes thereof as above 
stated, and was partially argued the same day. 

Randolph in opening the case for witness, contended : 
1st. We object in limine to the right of the justices when sit- 
ting as a mere inquest, to compel the witness to answer any qiies- 
tions whatever. The statute under which they are proceeding 
authorizes them on a complaint of a criminal offence /' to exam- 
ine the complainant and any other witnesses," and if they be,- 
lieve that an offence has been committed they may issue their 
warrant for the arrest of the person accused, " and in the same 
warrant may require the oflScer to summon such witnesses as 
shall be therein named." — Code, ch. 204, § 2. No authority is 
given to summon witnesses before a warrant is issued for the ar- 
rest of the supposed criminal. All who testify previously are 
voluntary informers, and are classed by the statute with the 
complainant. Such is the construction of the act in Mayo's 
Guide, p. 50, where the author says that " it is the duty of the 
justices to examine the complainant and such witnesses, if any, 
aa he may produced It could not have been intended to vest 
in a single justice inquisitorial power as extensive as that con- 
ferred on grand juries. 

2nd. If the justices have the power to coerce answers under 
ordinary circumstances they cannot where the witness states un- 
der oath and bona fde^ that his answers will tend to criminate 
himself, unless the justices see that such cannot possibly be the 
case. The general principle will be found stated in all the ele- 
mentary writers who treat of the subject, and in numerous de- 
cisions both in England and in this country. See particularly 1 
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Greenleaf Ev. § 451; Story's Equity Pleading, §§ 524, 575; 
Powell on Evidence, 86 Law Library, p. 85 ; 1 Burr's Trial, p. 
244 ; Rex v. Slaney, 24 C. L. R. 285 ; Regina v. Douglass 41, 
C. L. R. HO; Fisher v. Ronalds, 74 C. L. R. 761 ; Short v. 
Mercier, 1 Law k Eq. Rep. 208 ; People v. Matner, 4 Wend. 
229; Bellinger v. The People, 8 Wend. 595; State v. Edwards, 
2 Nott & McCord, 13 ; Howel's Case, 6 Grat. 668. 

We propose from these cases to show the meaning and extent 
of the principle, and its application to the case at bar. 

1st. We maintain that it not only protects the guilty person 
from furnishing evidence to convict himself, but also the inno- 
cent from communicating facts which may lead to unfounded 
accusation. To claim the privilege of declining to answer a 
question, because the answer may tend to criminate by no means 
implies conscious guilt. Chief Justice Marshall says that the 
witness should not be compelled to answer if it ^^ may criminate 
him," 1 Burr's trial, 244. To criminate means ^Ho accuse, to 
charge with a crime," and a person criminated is said by lexi- 
cographers to be one " accused, charged with a crime." — See 
Webster. Hence, if Judge Marshall's enunciatiation of the 
principle be correct, one may decline to answer a question when 
the answer ^^may accuse him of a crime," whether the accusa- 
tion be true or false. In Fisher v. Ronalds, 74 C. L. R. 781, 
the syllabus of the case states that the witness is not bound to 
answer " where his answer may have a tendency to render him 
amenable to a criminal charge." Chief Justice Jarvis says : 
" you cannot by successive questions get enough from the wit- 
ness whereon to found a criminal charge.** Judge Story says 
that the witness is protected from making a discovery that '' may 
subject him to a criminal prosecution."— Story's Eq. PI. § 575. 
It is manifest from these and other authorities that the witness 
is protected from the accusation as well as from conviction. 

2nd. He is protected not only from the probability^ but from 
the possibility of criminal accusation. Judge Marshall says 
that he need not answer what " may" criminate, may signifies 
possibility, it means "to be possible." Judge Story says "may 
subject him," italicising the word "may," and following it up 
with the explicit addition "and not what must only." He uses 
the exact language of Lord Hardwicke in Harrison v. Southcote, 
1 Atkyns, 539. The syllabus of Fisher v. Ronalds is that the 
witness need not answer " what may have a tendency to render 
him amenable to criminal charge." 

3rd. It follows therefore that unless the court see that the an- 
swer cannot possibly criminate the witness he will be excused, 
for as long as the mind of the Judge stops short of this conclu- 
sion he is in a state of doubt, and would be compelled to decide 
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that the answer may criminate. It is the *dutj of the court to 
see clearly that the answer cannot criminate before coercing the 
witness to make it. If the court cannot respond in the nega- 
tive to the enquiry whether the witness may be criminated or 
not, the question is referred to the witness himself, and if he un- 
der oath, answers in the affirmative, he is excused from showing 
how it may criminate him." You cannot, says Judge Marshall, 
^' participate in the judgment of the witness without stripping 
him of his privilege.'* ''We must allow the witness to judge 
for himself,'* says Chief Justice Jarvis in Fisher v. Ronalds. ''I 
think the Judge is bound by the witness's oath,** says Justice 
Maule in the same case. See also State v. Edwards, Nott & 
McCord 13 ; Bellinger v. The People, 8 Wend. 595. 

4th. And the witness is not only excused from disclosing the 
res gestae^ but any fact which may by its connection with the 
transaction tend to accuse him. '' Any link in the chain of evi- 
dence,** says Judge Marshall, ''you cannot make him disclose.** 
Otherwise, " you might,** says Chief Justice Jarvis, " by succes- 
sive questions, get enough to found a criminal charge, though no 
single question were asked which dh*ectly criminated." 

We think, therefore, that the .principle may be thus stated : A 
witness is excused from answering what may subject him to a 
criminal charge. It is the province of the court to determine 
whether the answer will or will not have that tendency, if the 
court think that it will not then the witness must answer, if the 
tendency of the answer be doubtful, and it may criminate, then 
the witness is the sole judge af the effect of his answer, if he 
says under oath that it may criminate him, he is excused from 
giving it. 

Apply this principle to the case at bar, and it will appear not 
only impossible for the court to say that the answers cannot 
criminate the witness, but perfectly obvious how each of them 
might criminate' him, if he were under prosecution for promot* 
ing the alleged duel, and the evidence were circumstantial. The 
answer to nearly every question may prove the fact that a duel 
was fought, or that the witness was in conference with one of 
the principals concerning a contemplated duel. The first fact 
would be essentially necessary in a prosecution ' against any one 
for the supposed duel, and the second would, tend to connect the 
witness with it. The question as to who was present at the in- 
terviews admitted to have taken place between the witness and 
one of the parties, might bring out the names of persons who 
may testify against the witness, and thus the answer may tend 
to accuse him. The question as to the time at which he saw Mr. 
Clemens at the Central Hotel on the day of the supposed duel 
might disclose the fact that the witness was with Mr. Clemens 
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at an unusually early hour, so early that the visit could not have 
been one of courtesy or ordinary business. Would not this tend 
to prove complicity in the duel. 

Without going over the questions seriatim^ we submit that it is 
manifest how the answer to each might furnish facts pertinent 
and material in a prosecution against the witness, or the names 
of persons who could prove such facts, and therefore that the 
witness may criminate himself if he be compelled to answer them. 

Young for the Commonwealth. 

There can be no doubt of the right of the justices to summon 
a witness in reference to a criminal charge and compel him to 
attend and testify, before a warrant is issued. It would be as- 
tonishing if the law did not clothe the justice with this power, 
which is so necessary to his safe action. The testimony he is 
authorized to receive is not confined to the person who makes 
the complaint, but he is entitled '^ to examine the complainant 
%iii any other witnesses.'* The term "witness'* implies some 
one who is not a volunteer, but is brought into court by a pro- 
cess. If Mr. Bandolph was right a justice would in most cases 
be compelled to act on suspicion merely, in issuing his warrant, 
for in many cases the person who was cognizant of the facts ne- 
cessary to authorize the warrant, would not voluntarily attend. 
In such cases the magistrate would be powerless and the offender 
escape. Accordingly we find that the law arms the justice with 
power to issue subpoenas for witnesses, to testify in behalf of any 
person, or in any case, or about any matter before him. — Code, 
ch. 176, §§ 20, 21, 22, 23, and to compel them to give evidence ; 
and by ch. 211, § 2, these provisions are extended to criminal 
proceedings. The objection that the proceeding here is ex parte 
is equally applicable to all examinations preliminary to issuing 
the warrant, and would condemn the examination even of a wit- 
ness who voluntarily attended. 

2nd. The second question that arises is as to the power of the 
witness to decline to answer questions upon the ground that the 
answers may tend to criminate him. This is certainly a great 
power to lodge in the hands of a witness, as it may enable him 
to defeat the claims of justice, and its exercise can not be too 
cautiously guarded. From the nature of things it is liable to be 
abused by the most conscientious witness, under the influence of 
fear to himself or of mistaken impressions of criminal responsi- 
bility. The doctrines upon this subject, as laid down in Eng- 
land, and in the most authoritative decisions, in this country, 
never went to the extent contended for on the other side, The 
rule is clearly laid down in 2^ Phillips on Evidence, ch. 9, § 11, 
p. 417-418. It is there distinctly declared to be the province 
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of the court to decide, whether the question has a tendency to 
criminate the witness ; and I insist that such tendency must 
clearly appear from the question itself, or if not, the court must 
see from other questions, or from the developed facts of the 
case, that the position of the witness in relation to the alleged 
offence is guch that an answer to the (question may tend to crim- 
inate hiln. This power of the court is distinctly recognised in 
all the leading cases cited on the other side. Judge Marshall, 
in Burr's trial, exercised the power and compelled the witness to 
answer, though he claimed his privilege on oath ; and it will be 
found upon examination of the cases^ in which the privilege has 
been allowed, that it clearly appeared affirmatively that answers 
to the questions would tend to criminate. Such is the case in 
Fisher v. Ronald, 74 E. C. L. R. 762, in which it appeared that 
the witness was the lessee of a room in which there had bi&en un- 
lawful gaming, and the witness after proving that he was in the 
room on the night that the gaming was alleged to have occurred, 
was then asked whether " there was a roulette table in the room." 
The same will be found to be true in all the cases cited by Mr. 
R. The late case of The Queen v. Garbet, 5 Br. C. C. p. 236, 
is to the same effect, for in that case many questions were asked 
the witness, and one was put to him which directly imputed to 
him the crime of forgery, and the court below compelled him to 
answer. The decision was reversed upon the ground that it man- 
ifestly appeared that the answer would tend to criminate the 
witness. 

The rule as laid down by Mr. R. leaves everything to the wit- 
ness, for he insists that the court must allow his privilege unless 
it can see clearly that the answer can not possiblt/ criminate him. 
Now it is impossible to apply such a rule a^ this. For how can 
the court say that an answer to any question, no matter how ap- 
parently unconnected with the crime charged can not possibly 
criminate. The most innocent question may poBsibly disclose 
such a fact if answered. 

But. whatever may be the rule in England and in other States, 
I insist that our statute especially modifies, if it does not repeal 
it entirely. By § 22 of ch. 199 of the Code, it is provided that 
in a criminal prosecution, other than for perjury, or an action 
under a penal statute, evidence shall not be given against the 
accused of any statement made by him as a witness upon a legal 
examination. 

Whatever purpose the legislature had in passing this statute, 
it certainly has the effect of completely protecting the witness 
against any of his statements being used against him as evidence, 
and in that view obviates the very danger to which the witness 
was exposed at common law, and to protect him against which 
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his privilege was allowed him. The case of the Queen v. Gar- 
bet affords a striking illustration of this ; for in that case the re- 
cord of the statements of a witness made under oath on the trial 
of a civil suit was sought to be given in evidence upon his sub- 
sequent trial for forgery. This could never have happened here 
since our statute quoted above. And it will be found, upon an 
examination of the cases, that the protection of the rule applies 
when the fact stated by the witness has a tendency to criminate 
him, or may afterwards be introduced against him, which can 
never happen under our statute. 

I insist, therefore, that in considering the privilege to which a 
witness is entitled in this State, we can not lose sight of this 
statute ; and that its effect is to modify most materially, (if not 
totally repeal) the common law exemption. The court should 
see distinctly that an answer to the question would criminate the 
witness in some other way than by having the answer used di- 
rectly in evidence against him, because, with us, this cannot be 
done. Indeed, it may well be questioned whether the rule, as 
laid down in the English cases was intended to apply to any 
other facts than those which might be given in evidence against 
the witness in a criminal prosecution. All the decisions speak 
of his exemption from answering upon the ground that the facts 
proved by him might prove one of a series of facts^ necessary to 
his conviction ; and so far as the cases go they do not seem tc 
contemplate any exemption on the part of the witness, because 
his answers might possibly disclose collateral circumstances, b^ 
the aid of which, the officers of the crown might be enabled to 
convict him, in a subsequent prosecution, by means of the testi- 
mony of other witnesses, independently of his own confession. 

If this be the true view of the English rule, there is no doubt 
that our statute would fully meet all the cases contemplated by 
it, inasmuch as no fact deposed to, or statement made, by the 
witness, no matter how conclusive of his guilt, can possibly be 
afterwards used against him. But even if the above position be 
not well founded ; and even if the England rule would protect 
him from disclosing any facts, which, though not tending direct- 
ly to implicate him, might nevertheless serve to point out to the 
prosecution other witnesses, who might be summoned to convict 
him, in a subsequent prosecution, it still seems to be apparent 
as above stated, that our statute protects the witness against 
most of the consequences, against which the English rule was 
intended to guard him, and that he ought not to be permitted to 
decline to answer the question, simply because the answer, if it 
could be used against him, woidd have a direct tendency to crim- 
inate him. It is submitted, on the contrary, that before grant- 
ing him the privilege of refusing to answer, the court should 
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consider whether his answer would probably criminate him, in 
any other way than by being used as direct evidence against 
him, and nnless so satisfied that it should disallow the privilege. 
If the above views be just, it would seem apparent that Mr. Pry- 
or can claim no exemption from answering most of the questions 
propounded. For example — ^having stated that he had seen Mr. 
Clemens in Richmond, on the morning of the alleged duel, he 
was then asked where he had seen him. It is not perceived that 
the answer to this question could criminate him. For, suppose 
it answered according to the possible fact that he had seen him 
at the Central Hotel, and at an unusual hour in the morning. 
Inasmuch as the answer could not be used against Mr. Pryor and 
would disclose no collateral fact, he could not be jeoparded by it, 
while it would furnish a most important fact against Mr. Clemens. 
So, of the questions as to the statements of Clemens made to him 
since the duel, as to its having taken place. How could these 
statements probably affect the witness, if the detail of them can- 
not be used against him? Another of the questions is, whether 
the article, purporting to be signed by Mr. Clemens, and pub- 
lished in '^ The South ' newspaper, after the duel, detailing his 
motives and action, in the circumstances which led to the diffi- 
culty between him and Mr. Wise, was so published by the au-. 
thority of Mr. Clemens. It is submitted that no answer to this 
could affect the witness ; and if he said that it might affect him 
by tending to prove the fact of the duel, the answer is that even 
if the duel be established in a prosecution against Mr. Clemens, 
the record in that case is no evidence against Mr, Pryor, in a 
prosecution against him as an accessory before or promoter of 
the duel, and inasmuch as his own statements, now made, in ref- 
erence to that publication, can not be hereafter used against 
him, he can not possibly be affected, by proving that it was so 
published by authority of Mr. Clemens, 

Upon the whole, 1 think it is apparent that in view of our 
statute, there must be, at least, a great modification of the Eng- 
lish rule, and that the witness can not properly claim the pro- 
tection he seeks. 

M, Johnson^ with Fouwgr, for Commonwealth. 

The most important question before the court is, shall 
the witness be compelled to answer the questions which 
have been propounded to him ? If the court be of opin- 
ion, as is contended on the other side, that the witness is 
to^ determine that the answers will criminate, or tend to 
criminate him, the question is at an end. I submit, how- 
ever, that it is incumbent upon the court, and not the wit- 
ness^ to decide. In 2nd volume Philips, pages 41*7-18, in 
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evidence, it is laid down expressly to be the province of the 
court. In the trial of Bart, Chief Justice Marshall decided 
it to be the province of the court, and in that case did com- 
pel the witness to answer. In the case of The People vs. 
Mather, Judge Marcy, after attentively considering Judge 
Marshall's opinion, emphatically concurred with him in 
opinion. See also Wharton's Criminal Law, p. 372, and the 
case of Ward v. The State, 2 Missouri R., p. 98, where the 
same doctrine was held. In the case of Fisher v. Benolds^ 
74 vol. C. L. R., which is relied upon by the counsel on the 
other side, the question was not determined, because the 
Judges say the question which the witness declined to answer 
was just such a question as would be propounded against 
him on a prosecution against him. But in the case of Ke- 
gina V. Garbett, the judges certainly inclined to the opinion 
that it was their province to determine the question. 

Taking the law then to be that the court will decide, what 
rule should the court adopt in determining the question ? 

I submit, that the answer of the witness should disclose 
Some fact which would be evidence against him were he on 
trial, and not any collateral matter which may contain some 
remote suggestion which by po'^sibility may start a prosecu- 
tion against him. It cannot be the business of a court to go 
so far as to say that it will not compel the witness to say 
anything which possibly may suggest to somebody something 
which indirectly, and however remotely, may cause some one 
to institute a prosecution against him. Judge Marshall says, 
*'If such answer may disclose a fact which forms a necessary 
and essential link in the chain of testimony y which will be 
sufficient to convict him of any crime, he is not bound to an- 
swer it, so as to furnish matter for that conviction." In the 
case of The People vs. Mather, Judge Marcy says, " The 
court are to determine whether the answer he may give to 
the question can criminate him directly or indirectly, by fur- 
nishing evidence of his guilt, or by establishing one of many 
facts, which together may constitute a chain of testimony 
sufficient to warrant his conviction, but which one fact of it- 
self could not produce such result." — Showing that the an- 
swer-must disclose some fact which could be introduced as 
evidence against him, were he on trial. And by reference 
to the case of Ward vs. State, it will be seen to nave been 
expressly so decided. 

If this be so, it is clear that the question must be an- 
swered. 

Again : Whether this position be correct or not ; will the 
court say that it must' have reasonable cause to believe that 
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the ansvfer will tend to criminate the witness? Or will it 
hold that the court must see that the answer cannot hy pos- 
sihility lead to its prosecution ? If the latter, the privilege 
is unqualified and absolute, because it is impossible for the 
court to see that it cannot in some waj or other lead to a 
prosecution against the witness. In the case of Beg. v. Gar- 
oett, the judges said they must have reasonable ground to 
believe that the witness would be criminated. 2d Phil. Ev., 
p. 418, it is said to be the duty of the court, while it protects 
tile witness in the due exercise of his privilege, to take care 
that he does not under fhe pretence of defending himself, 
screen others from justice. 

It may also properly be said of the English decisions that 
they do not apply with unqualified force with us, because 
there is no state in England which protects a witness from 
the use of his own statements against himself. On the con- 
trary, several of the cases cited show that the evidence of a 
witness could be used in a prosecution against him. This is 
an essential diflfcrence between the laws of England and Vir- 
ginia, and is reason why the privilege should be extended 
much farther in England than in Virginia. 

With these views, and seeing no reasonable cause to be- 
lieve that the witness will criminate himself, by answering 
the questions propounded. I submit, he should be compelled 
to do so. 

Crump and James Lyons followed on behalf of the appli- 
cant. 

At the conclusion of the argument upon these two ques- 
tions, his Honor expressed a desire to hear counsel upon the 
question, as to whether he had authority upon a writ of ha- 
beas corpus to go behind the commitment of the magistrates, 
the case being that of a commitment for contempt. And the 
further hearing of the cause was postponed until the next 
day, in ord^r to give time for an examination of the ques- 
tion. 

Crumpj for the applicant. 

Upon the question, as to this court's power to revise and 
correct the order of the justices committing the witness for 
contempt, it is submitted that the true and rr^st valuable 
function of the writ of habeas corpus, is to bring before a su- 
perior tribunal the propriety and justice of any imprison- 
ment, and to release or bail the prisoner, as the case may re- 
quire. The only exception whicn can be found to this bene- 
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fioent rule, exists when the law. has provided another mode 
. of revisal. Let it be ascertained that a citizen is in custody 
without trial by jury, and that the law has pointed out no 
specific mode of relief— by writ of error, or by appeal, and 
at once this writ comes to his aid and rescues him from the 
error, or the caprice, or the oppression, to which he has 
been made a victim. And inasmuch as our Code provides 
in terms for relief from imprisonment — if it be unjust^— in 
every case but this, it is urged, that in so doing the legis- 
lature designed to leave redre^is in this class of cases, to be 
secured through the instrumentality of this great **writ of 
right." 

Originating in the common law of England — which was 
especially jealous of the personal liberty of the subjecto it 
was made by the "petition of right," 3 Oar., 1, whicharose 
out of Sir John Oorbit's case, 1 Roll., 219, Hawk., § 67, vol. 
2, ch. 15; a shield against the power of the crown, and when 
by timid and obsequious judges its efficacy was impaired, it 
was rendered more effective by Stat. 16, Oar. 1, ch. 10, until 
it became by 31 Car. 2, chap. 2, "another Magna Charta of 
the kingdom." 3 Black., p. 134, chap. 8. Our own statute, 
modelled upon this last, and extending in very important 
particulars, its wise and salutary provisions is thus com- 
mented upon by Judge Allen, Jn 9 Grat. 103-4, "The pro- 
visions of the statute come in place of the common law, and 
as it was the leading intent of a)I the statute provisions on 
this subject to extend and simplify this great and efficacious 
remedy for all illegal confinement,, the words of the statute 
should be liberally construed, so as to carry out that intent" 

In the light of this commentary, let the case before the 
court be considered. 

The witness is committed — it is conceded — under § 23 of 
chap. 176 of the Code of Va., the provisions of which were 
extended to criminal cases by § 2 of ch. 211 ; and the power 
of the justice in this case to commit — it' is also conceded — is 
shared with "-arbitrators, an umpire, a coroner, a surveyor, 
a notary public, or any commissioner appointed by a court." 
So that the commonwealth in this case, is driven to assunie 
the proposition, and its representatives here do assert it, that 
whenever any one of the above named functionaries shall 
imprison a citizen for refusing to answer satisfactorily, any 
question propounded, however irrelevant, or insulting, or 
unlawful, no court in the commonwealth can afford relief; 
and that there is no escape from such imprisonment, eicept 
by death, or by submission to an unlawful exaction, and eyen 
this last may not suffice, for if the justice, or the notary,'or 
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the surveyor, should not think the answer sufficient, he may 
still commit, — ^for the proposition here maintained is, that 
he is irresponsible to any human power, '^ lord of himself," 
and the only single judge in the State from whose arbitrary 
edicts there is no appeal. It is difficult to reason upon a 
proposition like this, — so abhorrent to every sentiment of 
civil liberty, and so grossly and wickedly violative of all 
personal security. It is equally difficult to find a precedent 
to guide the court, if its mind is disturbed as to its power, 
for since the 1st Charles lost his head chiefly because he wan- 
tonly committed his subjects, and the courts would not en- 
quire into the cause of commitment, until by the '^ petition 
of right" they were required so to do — precedents are rare ; 
for this great remedial writ sought out, and investigated and 
relieved every case of illegal imprisonment — when no other 
method was provided by law-r-UDchallcDged. 

It is said in Cro. Ja&, 543, that the king has a right '^ to 
have an account why the liberty of any of his subjects is re- 
strained;" and in Yaugh.j 155, ''if the cause of imprison- 
ment was palpably illegal, they might discharge him." See 
also, 9 Mod., 198; 1 Salkeld, 352; 2 H. P. C. 211. In Salt 
it is said, that "the return is only an account or history of 
the proceedings stated and sent up to the superior court, to 
judge and determine the matter there." How precise that 
account must be, is shown in 1 Ld. Bag'n, 65, King v. Ken- 
dal & Boe; 5 Mod. 85; 1 Bun., 165. And it is said in 
Betheirs case, 1 Salk., 348, that ''where a commitment was 
without cause, a prisoner may be delivered by habecu oorpw," 
and this was said of a conviction by a court of oyer and ter- 
miner. But it is not pretended that this court can look be- 
hind a conviction by a court of record — because in Virginia 
there is another remedy. The justice, however, sitting in 
this matter is not a court in the legal sense, nor is it pre- 
tended he is. Possessing a power for mischief unparaUekd 
in a land of laws, the justice, and the surveyor, and^the no- 
tary, and tjie arbitrator, have no records ; their proceedings 
remain in their ovrn breasts — they decide f6r themselves, un- 
checked and without appeal. 

It is said by Burns, not of surveyors and notaries, but of 
justices, "the power of a justice of the peace is in restraint 
of the common law, therefore, generally, nothing shall be 
presumed in favor of the office of a J. P., but the intend- 
ment will be against it." In trials without jury, he must 
proceed according to the methods of the common law, " so 
that if he shall be called to account upon habeau corpus for 
the same by a superior court, it m&y appear that he hath 
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conformed to the law." 1 Barns' Justice, p. 3T3; Hening's 
J., p. 134; Davis' Grim. Law, p. 38T. A doubt never en- 
tered the mind of an English judge as to his power to review 
a justice's commitment for contempt. In Brass Crosby's case, 
3 Wils., 188, it was said (arguendo), *'the court must judge 
of the cause of commitment returned, if not, why should the 
writ command the return of the cause ? — th6 cause is return- 
ed that the court may judge whether the person is entitled 
to his liberty or not." And for this, 4th Inst., 434, 12 Rep., 
83, and Vaughan, 135, were cited. This position was not 
controverted in the opinion pronounced by the court, but the 
decision in that case was based solely upon the fact that com- 
mitments for contempt by superior courts could not -be re- 
viewed by habeas corpus. It was not pretended that inferior ^ 
tribunals were not amenable to the courts of Westminster 
Hall. "No other court shall scan the judgment of a supe- 
rior court, or the principal seat of justice; it would occasion 
the utmost confusion if every court of this Hall should have^ 
.power to examine the commitments of the other courts of the 
Hall for contempts," said Blackstone in that case. And so 
in every case, it will be found that where the courts of Eng- 
land refuse to interfere, they have been restrained by comity 
toward their equals, but neither a case or a dictum can be 
found which extends that comity to justices' commitments 
for contempts. 

In 2 Hank. P. 0. B. 2, p. 1Y3, it is said of the KB., that 
it may upon habeas corpus^ in its discretion, deliver any per- 
son "unjustly or hardly deprived of hisjiberty by any infe- 
rior court." And when it is taken for granted by the writer, 
that in case of commitment for contempt by a "mayor, or 
justice, or other inferior magistrate, where no cause is shown 
in the warrant," that the K. B. would bail. Even in cases 
where fines were imposed by " a sessions of justices of the 
peace,'' and the defendants committed, he assumes, that un- 
less it appears by the record that they wdre properly imposed, 
the parties would be discharged — § 77. In § 81, the general 
rule is laid down, which applies as well to the other courts 
of Westminster Hall as to the K. B., viz: "that they may 
award either in term time or vacation a habeas corpus by the 
common law for any person committed for any cause under 
treason or felony, and thereupon discharge him, if it shall 
clearly appear by the return that the commitment was 
against Ifiw — as being made by one who had no jurisdiction, 
or for a matter for which by law no man ought to be pun- 
ished." 

All these authorities — ^let it be ic»membered— apply to a 



1852$.J HABEAS CORPUS, &c. 385 

system, under which the return to the writ is conclusive and 
not traversable, so that the range of enquiry into the cause 
of commitment is of necessity restricted. While in Virginia 
not only is the return not conclusive, but any facts touching 
the cause of imprisonment may be proved, and are to be re- 
corded if required. If, therefore, after the investigation here, 
the court is satisfied that the witness ought not to have been 
committed, it remains to determine only, whether the court 
will remand .him to an imprisonment confessedly illegal, and 
from which there is no escape, or discharge him. We are 
authorized to infer, from the court's desire to hear this point 
argued, that it is of opinion that the witness ought not to 
have been committed, and if this be so, will the court con- 
isign him to jail with a knowledge that he should by law en- 
joy his liberty ?. Especially when by stat. chap. 96 of the 
Code, this court possesses all the powers exercised by the 
English courts, it cannot be that a Virginia court will re- 
mand into unlawful custody for fear of infringing upon the 
powers of a justice of the peace. 

Young f for Commonwealth. 

The commitment of the justices for the failure to answer 
cannot be reviewed upon a habeas corpus. One court cannot 
review hy habfio^s co'ipus the commitment by another court, 
for contempt, otherwise the administration of justice could 
be at any time impeded by the mere will of the witness. 
The Code, p. 664, sec. 23, arms the court with the power to 
commit the witness until he does answer ; and all the pow- 
ers conferred upon a court by this section are equally con- 
ferred upon a justice. The justice has the right to exercise 
the same authority, on this subject, as ffie court. The argu- 
ment upon the other side tlien, must come up to the point 
that the proceeding of a court committing a witness for con- 
tempt may be reviewed upon habeas corpus. No authority 
has been introduced on the other side for such a power. 

But it is argued that the Code, p. 7*79, sec. 4, gives a re- 
medy by writ of error, in cases of contempts from decisions 
of courts of record, and that as a justice is not a court of 
record and no writ of error can lie from his decision, the 
power must exist to review tliem by habeas corpus^ else the 
witness would be remedjless. If this were true, the conclu- 
sion would by no means follow, for there are man> errors 
which cannot be corrected, and for which the habeas corpus 
affords no remedy. But the statute does not give a writ of 
error from the decision of a court of record in cases like this. 
The classes of contempts intended to be embraced in the sec- 
25 
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tion above cited are specified on p. 737| sec. 24, of the code. 
These do not necessarily impede the admiDistratioD of jus- 
tice, nor stop the trial of a case. Here the contempt stops 
the whole case. When committed for this, is it contended 
that the witness can arrest the proceedings by excepting to 
the order committing him, and make himself a party to the 
record by requiring the court to sign a bill of exceptions, and 
cause the case under trial to be suspended until he can get 
bis writ of error and have it tried in an appellate court? 
The witness in such a case could have no remedy by writ of 
error, and therefore, unless he has a remedy by liabeas corpus 
from the commitment of a court of record, he is equally 
without remedy, as in this case ; and, if the remedy by habeas 
corpus does not exist in the former case, there is no reason 
why it should lie in the latter. The cases in which a hon 
beas corpus would properly lie are those in which the court 
or justice acted in a matter without their jurisdiction, or 
where within their jurisdiction they exceeded their powers.. 
For instance, punishing by confinement, where the power 
was only to fine, or inflicting a longer, or other imprison- 
ment than the law allows. But where the court or justice 
•exercises a clearly granted jurisdiction and does not tran- 
scend it, they are from the necessity of the case, the exclu- 
sive judges of the propriety of its exercise, unless the statute 
gives a remedy by appeal; 

Mr, Lyons c\oseA the case for the applicant.* 

Meredith, J. 

This is a proceeding under a writ of habeas corpus to bring 
the body of Roger A. Pryor before a circuit Judge in vacation, 
for the purpose of inquiring into the legality of his confinement 
in jail. The petition and return show that he is- detained in pri- 
son by virtue of a warrant of commitment issued by two justices 
of the county of Henrico, for refusing to answer certain ques- 
tions propounded to him as a witness, during their investigation 
of an alleged criminal offence. 

The first question, and one of most difficulty is, whether I have 
authority un^er a writ of habeas corpus, to reverse or in any 
manner revise the action of the justices of Henrico, who com- 
mitted the applicant for refusing to answer upon the examination 
before them, certain questions touching a supposed criminal of- 
fence, upon the ground that the -answers to such questions might 
tend to involve him in a criminal prosecution. 

The justices by the act of assembly have fuU power to commit 

* We hare not been able to procure his notes. [£o. 



1858.1 HABEAS CORPUS. Jbc. 387 

for a contempt, a witness who either refuses to he sworn, or when 
sworn, refuses to answer. Code, ch. 211, § 2, p. 784. The only 
question therefore upon this part of the case is whether, if thej 
hare erroneously decided in committing the applicant, and the 
return shows that the committal was erroneous, I can, upon that 
return, review the justices' decision and corre'ct the error. 

The question can never arise where the commitment is by a 
court of competent jurisdiction. The judgment of such a tribunal 
is, from its very nature, conclusive, however erroneous it may be, 
until reversed ; and it can onlv be reversed by writ of error, or 
in some other mode prescribed by law. But a writ of habeas 
corpus is not a writ of error. It cannot bring the case before 
the court awarding it in such a manner that the court can exer- 
cise any kind of appellate jurisdiction. . Under the writ of ha- 
beas corpus the body of the applicant is brought up*with the 
cause of detention, and the court can undoubtealy enquire into 
the sufficiency of that cause ; but if it be the judgment of a court 
having general jurisdiction of the subject, tnat judgment is in 
itself sufficient cause, however erroneous it may be, and however 
plain it may be that it ou^ht to be reversed on appeal or writ of 
error. It is only where Uie judgment is a nullity that it can be 
disregarded, reversed, or set aside by a proceeding on a writ of 
habeas corpus ; and it is only a nullity when it is entered by a 
court not having general jurisdiction of the subject. Such a 
judgment is a nullity, and may therefore be disregarded on a 
writ of habeas corpus. 3 Peters 202. Tobias Watkins' case. 

But such is not the case here. The party is not detained by 
the jud^ent of a court, but by a warrant of commitment, issued 
by two justices of the peace, engaged in the investigation of an 
alleged criminal offence. When so engaged they do not consti- 
tute a court in any sense, certainly not in that sense and mean- 
ing of the term which would prevent a review of their proceed- 
ings, and a reversal if erroneous. The court, whose judgment 
is to have such a conclusive effect, must, in my opinion, be a 
court of record ; and its decisions as recorded, the subject of re- 
view by appeal or writ of error. We have no other corurts than 
courts of record. But a single justice sitting in such an exami- 
nation as this, is not a court of record, and his decision c^n not 
be reviewed or reversed by appeal or writ of error. So that 
unless the writ of habeas corpus will enable a party committed, 
a3 the applicant here is, to bring his case before a different tri- 
bunal, he is utterly without remedy, notwithstanding he may be 
unlawfully detained in custody. It seems to me, therefore, that 
this case is precisely one of those anomalous cases, where a par- 
ty, being detained in custody unlawfully, the ordinary process of 
the courts fails to relieve, and he is entitled to this extraordina- 
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ry process, to secure his discharge from his illegal detention. 
There are no authorities upon this branch of the subject in our 
own courts defining the powers of the courts in proceedings un- 
der writs of habeas corpus over acts done by justices of the 
peace, and we must turn to the English decisions in analagous 
cases. I find upon examination of the English authorities, that, 
in numerous cases their courts have exercised the power on writs 
of habeas corpus, of reviewing and reversing the committals of 
single justices ; and that according to the circumstances disclosed 
by*the evidence and shewn by the returns to the writs, the re- 
viewing judges have discharged or remanded the applicants. 

On the return to the writ of habeas corpus, after hearing the 
evidence and looking into the warrant of commitment issued by 
tlit: justice, if the court be of opinion that there was no pretence 
for imputing to the prisoner any indictable ofiience, it will dis- 
charge him, 14, East. 82-95; though this power is cautiously and 
rarely exercised. If the commitment be palpably arbitrary, un- 
just and contrary to law, the court will discharge, or at least bail 
the prisoners, 14 East. 140. If the warrant of commitment be 
informal, and the court upon hearing the evidence is satisfied 
that an offence has been committed, it will send the party before 
a justice with the witnesses, that he may be more formally com- 
mitted, 1 Bar. & Cress. 258; 3 East. 157. In the Supreme 
Court of the United States it has been decided that, on a writ 
of habeas corpus, the court will inquire whether the warrant of 
commitment states a sufficient probable cause to believe that the 
person charged has committed the offence, and will hear the evi- 
dence and judge of its sufficiency to that extent. United States v. 
Johns, 4 Dallas 413 ; and if the warrant does not state some good 
and certain cause, supported by oath, it is illegal^ and the court 
on a writ of habeas corpus, will discharge the prisoner. Ex 
parte Burford, 3 Crane h 447. 

These cases clearly show that, on a habeas corpus, the court 
is not concluded by the warrant of a justice of the peace com- 
mitting a party ; but tLat it may look behind the warrant, ex- 
amine iti formality, hear the testimony on which it is founded, 
and pass upon the legality of the proceedings. Thus showing 
that on a writ of habeas corpus the warrant of a justice has not 
the conclusive effect that the judgment of a court of competent 
jurisdiction has. 

But it may be said that this is a commitment for contempt, 
and is distinguishable from an ordinary warrant of commitment, 
initiating a criminal prosecution. It is true, that contempt of 
court is a distinct criminal offence. The contempt may be com- 
mitted in some particular cause, or it may consist in misbeha- 
viour, which has a tendency to obstruct the administration of 
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justice generally. When it is committed in a pending cause, the 
proceeding to punish it, is a proceeding by itself. U is punish- 
ed sometimes by indictment, sometimes by a summary proceed- 
ing prescribed by statute, as was done in this case, in either 
mode of proceemng, the party is tried, found guilty, and where 
committed is in execution of the judgment, 7 Wheat. 88 ; and 
if it be the judgment of a court of record, is final and conclu- 
sive, on all other courts, until reversed b^ a writ of error in the 
mode prescribed by our statute. But if the commitment for 
contempt be by a judgment of a single justice, it does not stand 
on any higher footing than any other commitment by a justice. 
It may be inquired into on a writ of habeas corpus, and if ille- 
gal, the party discharged from confinement. The English Re- 
ports furnish many cases in which the courts havd discharged 
parties on writs of habeas corpus, who were committed by jus- 
tices for contempts to them when performing their official duties. 
In the case of The King v. James, 5 Bam. k Aid. 894, a par- 
ty, who had been committed on the warrant of two iustices, for 
using offensive language to them whilst engaged in the perform- 
ance of an official duty, was brought before the court of King's 
Bench by habeas corpus, and was cBscharged because the com- 
mitment was illegal. The same principle was recognised in 1 
Dowl. & By. 669; Marsh. 877 ; 7 Taunt. 68; 8 B. 4; C. 409; 
2 Bingh. 488. 

It being clear from these cases that, on a writ of habeas cor- 
pus the court is not concluded by a warrant of commitment, is- 
sued by a justice, even for a contempt, but that the court may 
look behind it, and inquire into its legality, the question then 
arises, whether in. this case, the commitment is illegal, and the 
party detained by unlawful authority. 

Tne first point discussed on this branch of the case was, whe- 
ther a justice has power, without complaints made before him 
on oath of the ' commission of an offence, and without issuing 
a warrant of arrest, to compel witnesses to attend before him, 
and to require them to give testimony. In my opinion this au- 
thority is clearly given them by the act. Code of Va., ch. 204, 
§ 2, p. 761. This act authorizes the justice in cases of this kind, 
before issuing a warrant of arrest, to examine not only a com- 
plainant, but other witnesses. If they have power to examine 
witnesses, all the incidents necessary to its successful exercise 
are conferred with it, viz: the power to coerce the attendance of 
witnesses, and to compel them tQ testify, and upon their refusal 
to commit them for contempt. Upon such examination the jus- 
tice, ''if he see good reason to believe that an offence has been 
committed, shall issu^ his warrant" of arrest. Thus showing 
that the examination of the complainant and ^' other iMtnesses 
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]» authorised before the warrant of arrest h isBued. The pro* 
eeeding then, in this case by the jastiees is, in that respect, 
regular and legal. 

The remaining point raised by the counsel of Mr. Pry<Mr, and 
the one most discussed is, whether or not the auestione propound- 
ed to him, and for refusing to answer which be was committed, 
were such questions as the justice had a risht to ask, and the 
witness, clamung his privilege, could be legally compelled to an- 
swer? 

Upon this question, the counsel who hare ar^ed, and fkdly 
and ably argued this case, have differed very widely. One of 
the counsel representing the Commonwealth contending that the 
witness shoula be compelled to answer every question, the an- 
swer to which would not form a link, in the chain of evidence 
aginst him to convict him of a criminal offence, and that the 
court must be the judge and the sole judge of the efiect or ten- 
dency of such answer. 

On the other hand, one of the counsel for the applicant con- 
tended that, the witness must be and necessarily was the sole 
judge of the effect of his answer, and if , in his opinion, the an- 
swer would tend to criminate him in any way, or might open the 
door to the introduction of other. evidence, which might tend to 
criminate him, he had the absolute right to refuse to answer, 
and the court no legal authority to compel him to make such 
disclosure. 

I do not agree with either extreme of these opinions. I think 
that the decfsien of the legality of the question in this case, as 
in every other case, belongs to the province of the court, and 
the court must decide it from all the circumstances developed 
before it. 

That no man is bound to criminate himself is a settled maxim 
of the law, and forms an exception to the general rule, that a 
witness is bound to disclose all he knows touching the subject 
under examination before the court. The principle is a simple 
one, but like all legal principles, its diflScuIty consists in apply- 
ing it to a particular case. An examination of the English au- 
thorities will dhow that the courts have not laid down any gene- 
ral rule to guide in its application, and that in each case in which 
the question has arisen, it has been decided according to the 
facts disclosed in that case. From these authorities 1 under- 
stand the rule to be that it is the province of the court to con- 
sider and decide the question. When the question is propound- 
ed, and the witness claims his privilege, and the court perceives 
that a direct answer to the question cannot implicate the witness, 
it will compel him to answer ; and in such cases it does not con- 
sider itself concluded by the oath of the witness. Such was the 
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deciBion of C. J. Marshall in Burr's trial, yoI. 1, p. 243. The 
like principle was recognised in the case of The People v. Ma- 
ther, 4 Wend. 252, and The King v. Slaney, 5 Car. & Pay. 213. 
In each of these cases the court compelled the witness to answer 
the question, although he stated under oath that he believed his 
answer would implicate him. Yet it is evident from the facts 
disclosed in these cases that, the court could clearly perceive 
that the direct answer would not implicate the witness, and 
therefore it overruled his privilege and required him to answer. 
But if the answer has a tendency to criminate the witness, or 
may criminate him, and the court is unable to see that it will not 
have that effect, it will allow his privilege and not compel him to 
answer. In Burr's trial, vol. 1, p. 244, Chief Justice Marshall 
said : ^' It follows necessarily then, from this statement of things, 
that if the question be of such a description that an answer to 
it may or may not criminate the witness, according to the pur- 
port of that answer, it must rest with himself, who alone could 
tell what it would be, to answer the question or not. If, in such 
a case, he say upon his oath, that his answer would criminate 
him, the court can demand no other testimony of the fact. If 
the declaration be untrue, it is in conscience and in law as much 
a perjury as if he had declared any other untruth upon his oath, 
and it is one of those cases in which the rule of law must be 
abandoned, or the oath of the witness be received." To the 
same effect are the cases of The Queen v, Douglas, 41 Eng. C. 
L. Rep. 110, and Ronald v. Fisher, 74 Eng. C. L. Rep. 761. 

Nor is it necessary that the court should see how the answer 
would implicate the witness. To enable the court to do so, it 
would have to require the witness to disclose the very fact which 
his privilege is designed to withhold. In Mather's case, Marcy 
Judge, said: "if the court think the answer may in any way 
criminate him, it must allow his privilege, without exacting from 
him to explain how he would be criminated by the answer, which 
the truth may oblige him to give. If the witness was obliged 
to show how the effect is produced, the protection would at once 
be annihilated. The means which he would be in that case com- 
pelled to use to obtain protection, would involve the surrender 
of the very object for the security of which the protection was 
sought." 

It is evident from these authorities that, in that class of cases, 
in which the question propounded has a tendency to criminate 
the witness, or may criminate him, and the court is unable to 
perceive that it will not have that effect, great weight is given 
to the oath of the witness ; but if the witness, claiming this 
privilege were impeached by other testimony, or there were any 
thing in his conduct and bearing before the court calculated to 
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discredit him in its estimation, it would cantionsly recognise his 
privilege, if it did wholly disregard it. I am not prej>ared to 
say, nor is it necessary m this case that I- shonld decide, that 
the statement alone of the witness nnder oath, that, he belieyes 
the answer will criminate him, is sufficient to instify the court 
in not reqairing an answer. No English case has gone to that 
extent, though Maule, Judge, in the case of Ronald v. Fisher, 
ahove cited, has expressed that opinion, and it would be difficult 
to place any other interpretation upon Judge Marshall's deci- 
sion in Burr's triaL And it seems to haye been so held in the 
case of The State v. Edwards, 2 Nott &; McCord, p. 13. 

It was insisted by one of the counsel for the prosecution that 
unless there appears to the court reasonable ground to belieye 
the answer will criminate the witness,- it will compel him to an- 
swer; and The Queen v. Garbett, 6 Brit. Cr. Cases 262, is re- 
lied on to sustain this position. It is true the court said that in 
this ease it appeared there was reasonable ground to belieye that 
the witness would criminate himself, and therefore he should not 
be required to answer. But they did not decide that reasonable 
^ound in addition to the oath of the witness must be shown 
m every case to f ititle the witness to the privilege. In de- 
livering th^nr opinion, they say that ^^ they did not decide, as 
the case did not call for it, whether the mere declaration of the 
witness on oath, that he believed that the answer would tend to 
criminate, would or would not be sufficient to protect him from 
answering where sufficient other circumstances did not appear in 
the case to induce the Judge to believe that it would not." The 
reservation of this question for' future adjudication, where it 
should arise, was entirely unnecessary, if the principle contend- 
ed for by the counsel had been settled by this decision. Rea- 
sonable ground appeared in the case, and hence the court held 
that the Judge below erred in compelling the witness to answer. 
The principle contended for by the counsel was not decided in 
this case, and if it had been, would be in conflict with the cases 
above cited. 

It was further insisted on the part of the prosecution that the 
court would compel the witness to answer, unless the fact sought 
to be obtained by the answer would, in the opinion of the court, 
form a link in the chain of testimony necessary to convict the 
witness. In other words, if the witness were convicted of the 
crime and that fact was not proved on trial, the court would, on 
motion, 'award a new trial, on the ground that the testimony was 
insufficient to sustain the verdict. If this principle were true, 
and furnished the sole guide for the court in decidhig when to 
recognise tie privilege of the witness, it would be necessary for 
'he court to know what criminal prosecution it is which the wit- 
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ness fears his answer would subject him to, and must further 

Serceive every fact which it would be necessary to prove in or- 
er to convict him. This principle would require the court to 
possess information for its guide, which it has no means to pro- 
cure. It is well settled by the cases cited, that it is not neccs^* 
sary for the court to see how the' answer will criminate the wit- 
ness before it will allow his privilege ; and it is equally well set- 
tled that the witness cannot be required to disclose how the an- 
swer may implicate him; and yet without this information the 
court could not applv the principle contended for, and thus the 
rule that a witness shall not be compelled to crimrinate himself, 
would be of no practical benefit ; because the court, acting on 
the principle contended for, being unable to see that the answer 
would form a link in the chain of testimony agaiast the witness, 
and having no means of procuring the information that would 
show the eifect of the answer on the witness, would compel him 
to answer, and thus, in many cases, obtain testimony from the 
witness which would criminate himself. The rule has no such 
narrow application, and is repudiated by the reason upon which 
it is founded, and is in conflict with the cases above cited. In 
many of these, especially the one in 41st Eng. G. L. Rep., it 
was impossible for the court, where it allowed the privilege, to 
see that the answer would disclose a fact which would form a 
link in the chain of testimony against the witness. The opinion 
of Judge Marshall in Burr's trial, was relied on as authority for 
this position. It is true, that Judge Marshall, in his opinion, 
uses the expression, ^^ a link in the chain of testimony.' But 
the expression, to be understood, must be taken in connection 
with the purpose for which it was used. He used it in replying 
to the argument of the counsel for the prosecution. It had been 
contended in that case by the counsel for the prosecution, that 
the witness would only be allowed his privilege, when his answer, 
unconnected with other testimony, would be sufiicient to convict 
him of a crime. In replying to this narrow operation sought to 
be given to the rule, Judge Marshall said that it might be as 
necessary for the protection .of the witness to allow him to with- 
hold a single fact, forming a link in the chain of testimony 
against him, as it was to allow him to withhold all the facts, for 
without that fact he could not be convicted, and if made to de- 
clare that fact, would convict himself as effectually, as if made 
to declare all the facts. He added, "the rule which declares 
that no man shall be compelled to accuse himself, would most 
obviously be infringed, by compelling a witness to disclose a fact 
of this description,*' But he did not mean to confine the rule 
to cases where there was an obvious infraction of it, and to facts 
of that description ; for he had also in a previous part of the 
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opinion held that, if the answer msy criminate the witness, al- 
though the court could not see how it would do so, it would al- 
low his privilege, if he claimed it. The same expression had 
heen usm by l^rd Eldon, in the case of Paxton v. Douglass, 16 
Yes. 239. It is evident that he did not mean to give the rule 
this restricted operation ; for he expressly declares that, /* if it 
is one step having a tendency to cnminate him, he is not com- 
pelled to answer. ' I am decidedly of opinion that the applica- 
tion of the rule is not confined to those obvious cases in which 
the fact sought to be obtained by the answer would, in the opin- 
ion of the court, form a link in the chain of testimony necessa- 
ry to convict the witness. 

The act, Code of Va., ch. 199, § 22, p. 752, which provides 
that in a criminal prosecution, evidence shall not be given against 
the accused of any statement made by him as a witness upon a 
legal examination, was cited on the part of the prosecution, and 
it was insisted, had materially modified the common law rule, 
that no man is bound to criminate himself. It is evident from 
the terms of the act, that it was the object of the act to restrict 
the use to be made of testimony already obtained, and not to 
prescribe a new mode of procuring testimony. Before the pas- 
sage of the act such statements could be used against a witness. 
The act forbids their use. It was designed to protect the wit- 
ness against statements made by him upon a legal examination, 
either voluntarily or through ignorance of his rights, or from in* 
advertence. But it was not intended to enlarge the power of the 
court to compel a witness to disclose any matter which before 
its enactment he had the right to withhold. Such a construc- 
tion would be the result of inference or implication, and not war- 
ranted by the plain import of the terms used in the act. 

Having then endeavoured to deduce from the authorities the 
principles settled by them, it only remains to apply them to ^he 
case before me. U is admitted that a duel has been fought ; it 
constitutes the offence, which the witness fears his answers to 
the questions propounded may implicate him in. He states un- 
der oath that he believes his answers will criminate him. He 
fully comprehends his position and the solemnity of the state- 
ment he makes. He is advised by able and honourable counsel 
not to answer, because he may criminate himself. There was 
nothing shown before the justices to impeach the witness, or in 
any manner to ^credit his statement. He has answered all 
the questions which would not tend to criminate him. All the 
questions which he refuses to answer, point to this duel, and are 
propounded for the avowed purpose of acquiring information 
about it. The answers to these questions may criminate the 
witness, though the court cannot see as to some of the answers 
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how they will have thai effeet; yet it cannot see at to any of 
them that they will not have that effeet. The witness, there- 
fore, should be allowed his pririlege, and not compelled to answer. 
In conclusion, then, I am of opinion, that the justices erred 
in requiring the witness to answer the questions objected to, that 
their commitment of him for his refusal to answer was illegal, 
and consequently he must be discharged. 



JURISDICTION. PLEADING. INFORMATION. 

Oommamweattk t. 8an4^§, 

In the Circuit Court of Wythe County, Ya. October Term— 1858. 

A Giro it court has no jurisdiction of the offence of permitting a -slave to 
go at large, and trade as a freeman ; or if it has any such jurisdiction^ 
the proceeding can only be by way of ir^farmaiian and not of indictment. 

Want of jurisdiction in the court may be taken lidtantage of by motion in 
arrest of judgment, eyen afler Terdiot. 

This was an indictment aeainst James SanderSj found at Oc- 
tober Term 1867, charging that he " did permit Ambrose^ a slave 
under his control, to go at large and trade as a freeman. ' The 
defendant pleaded not guilty. A jury was at this term, empan- 
nelled-, and found the defendant guilty, and assessed his fine at 
f 10. After the verdict he moved in arrest of judgment, alleg- 
ing as the ground of error '^ that this honorable court has no 
jurisdiction to try the defendant for the offence charged in the 
indictment, or to render any judgment upon the verdict found bj 
the jury." 

Kent^ Commonwealth's Attorney. 
Floyd ^ Oookj for the defendant. 

FuLKEBSON, J. (sitting for Judge Fulton.) 

This indictment, if it have any foundation at all, can only rest 
upon the 6th and 7th, sections of chap. 104, of the Code, found 
at page 460. Sec. 6, enacts that any person permitting a slave 
under his control to go at laree and trade as a free man, or hire 
himself out, shall forfeit not less than ten norrmore than thirty 
dollars. The section immediately following declares the mode 
in which this forfeiture shall be enforced. It provides that the 
negro shall be arrested and carried before a justicey who shall 
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commit him' to jail,- xioless security bd given to have him forth- 
coming to abide th«,re9Ult of the prosecution. Th^ justice is to 
give notice of the teeCtA to the Oommonwealth's Attorney, in the 
county or cofy>of<itign cotCrty and that court, if the facts be proved, 
is to impose upon the master a fine of not less than $10 nor 
mof e than $S0, or at its .diiScretion m|iy direct an, information 
to be filed against him ; and in either event if the fine ^nd costs 
be not paid, may order the ne^ro to be sold. 

Upon looking to the law as it stood prior to the enactment of 
the present Code, I find it very much like the provisions now 
• under consideration. It is found in the Revised Code of 1819, 
vol. 1, p. 442 sees. 80j 81, 82^ Those provisionB have under- 
goiie judicial investigation, and it had been held, by the supreme 
criminal tribunal, that ^nder, thiem the circuit- courts have no ju- 
risdiction over this subject. See Moore* 8 casey2 Virg. Cases, 
155 ; Abraham*s.ca9ej 1st ftob. Rep. 675. 

Having enacted, ir law so similar to the old statute, I am com- 
pelled to suppose that the legislature intended to adopt the con- 
struction upon the old law. 

But aside from any authority, I can. see pothmg in this stat- 
ute which can enable this court to take jurisdiction of its sub- 
ject matter. The mode of prx)ceeding is fully and carefully 
pointed out. The whole matter is, in so many words, committed 
to justices of the peace and the county courts. No indictment 
is required as a preliminary step in the prosecution : no jury is 
called on id pass upon the subject. It is discretionary with the 
county court, whether to order an information to be filed : it is 
not bound so to do. But even if the county court was obliged 
to order the filing of an information, it would only direct it to 
be filed for trial at its own bar. It certainly could not direct 
an information to be filed in this court. 

I am of opinion that this court has no jurisdiction of the sub- 
ject, and must therefore arrest judgment. 

Ordered accordingly. 
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